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Dear Mr. MacPherson:

Re: 2016 CEPA Review — CELA Response to Environmeand Climate Change Canada
CEPA Discussion Paper of May 2016

In May 2016, Environment and Climate Change Can@8&CC”) provided the Standing
Committee with a discussion paper on issues coimp@EPA, 1999 and possible approaches to
addressing them [Environment and Climate Changea@snDiscussion Paper: Canadian
Environmental Protection Act, 1999 — Issues andsiBtes Approaches (Ottawa: ECCC, May
2016) (hereinafter “Discussion Paper”)]. The Distas Paper addresses most of the twelve
parts of the Act. However, our comments will betnieged primarily to the Discussion Paper’s
consideration of Parts 2, 3, 4, and 5 of the Agarding public participation, information
gathering, pollution prevention, and control ofitogubstances.

Summary of Selected Discussion Paper Proposals

With respect to some issues under Parts 2-6EHA, 1999, the Discussion Paper suggests the
following possible approaches:

= Amend the Act to mention in the preamble, the ingooee of considering vulnerable
populations in risk assessments (section 2.1 afu3sion Paper);

= Amend the Act to add explicit authority to removewbstance from the Domestic
Substances List when it is not in commerce, whiclulel allow the substance to be
treated as a new substance subject to the law'mprket notification and assessment
requirements if a person should wish to manufaabuienport it to Canada following
its deletion from the list (section 2.2);

= Amend the Act to allow an assessment period foeva substance to be paused if the
Minister requests clarification related to subnditterformation (something not
allowed now and which can result in the substareiagoallowed to enter Canada
before the Minister receives the clarification regd to make an informed decision)
(section 2.4);
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» Amend the Act to allow the controlled manufactureiroport of a substance while
also requesting the notifier provide additionabmfation (section 2.6);

= Amend the Act to require notice for significant newativities respecting substances
that are on the Domestic Substances List simildhab for substances not on the list
(section 2.7);

= Amend the Act to authorize a different approachvittual elimination of substances
that are persistent, bioaccumulative, and toxiabse the current approach restricts
use of the authority to substances that can beuregsvhile they are being released
into the environment (e.g. point source releadas)prevents the federal government
from seeking to virtually eliminate such substanites are released diffusely (section
2.8);

» Amend the Act to expressly recognize environmergatformance agreements
between the federal government and a member of régalated community
(something that has occurred outside the scopeeoftt up to now and limits the use
of certain preventive and enforcement measuresruhddaw) (section 2.9);

= Amend the Act to allow the Minister of Health to t@sponsible for the ss. 91 and 92
obligations to develop a preventive or control rastent or regulation for a toxic
substance: (1) when the management of risk willedeentirely by the Minister of
Health using &EPA, 1999 instrument that the Minister has the authoritylévelop
unilaterally (i.e. s. 55 guidelines or code of pi@E); or (2) when the development of
a preventive or control instrument or regulatioti v led entirely by the Minister of
Health under a Health Canada law such asCdr@da Consumer Product Safety Act
or theFood and Drugs Act (section 2.10);

= Amend the Act to provide the Minister with expreaghority under s. 71 to request
information on methodology, data, models used, cmrigical or other tests
performed, in furtherance of the purpose of assgsghether a substance is toxic or
capable of becoming toxic (section 9.2);

= Amend the Act to lower the threshold for bringimgenvironmental protection action
from an allegation that the violation caused “digant harm” to simply that it
caused “harm” to the environment (section 12.1);

* Amend the Act to require the Minister to publisim@tice indicating an intention to
establish a board of review and thereby suspentti@geriod under s. 92(1) during
which the Minister must develop a regulation otritisient preventing or controlling
a substance (section 12.2);

= Amend the Act to require a Parliamentary reviewrguen years rather than every
five years as currently required by s. 343 (seclidril). See generally, Environment
and Climate Change Canada, Discussion Paper: Gan&givironmental Protection
Act, 1999 — Issues and Possible Approaches (OttB@&C, May 2016).

Overall Impressions of Discussion Paper Proposals

On the whole, a number of the Discussion Paper esigms would improve the overall
effectiveness o€CEPA, 1999. However, some of the suggestions may be charaetedaz only a
limited improvement that does not go far enouglthim circumstances (e.g. adding mention of
vulnerable populations in the preamble, but no¢wlgere in the Act), while other government
suggestions could be viewed as a step in the wdaegtion altogether (e.g. authorizing that the
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review period occur every ten years instead ofctimeently required five years; or allowing the
controlled manufacture or import of a substancelevhiso requesting that the notifier provide
additional information, an approach reminiscenttioé problematic conditional registration
regime under federal pesticides law recently ¢riéid by the federal environment commissioner
for allowing some conditionally registered pesteggdo remain on the market for lengthy periods
of time, measured in some cases by more than weey&ar period normally allowed, while
environmental health and safety studies remainadtanding — see Commissioner of the
Environment and Sustainable DevelopmePesticide Safety, (Ottawa: CESD, Fall 2015) <
www.oag-bvg.gc.ca*). More detailed comments on several of the Bismn Paper proposals
are set out below.

Specific Comments on Selected Discussion Paper Pogals
Mentioning Vulnerable Populations in Preamble

Section 2.1 of the Discussion Paper states: “CE®&s chot formally recognize the importance of
considering the vulnerabilities of certain popuwat as an important matter of principle when
determining whether a substance is toxic or capableecoming toxic”. ECCC proposes as a
possible approach to address the issue that: “CE®#d be amended to mention in the
preamble, the importance of considering vulnergblgulations in risk assessments” (Discussion
Paper, page 11).

While it is encouraging that ECCC recognizes thepdrtance of considering vulnerable
populations in risk assessments, it is not clear tiee ECCC views amending just the preamble
to reflect this concern does more than what ECGG gaalready does und@EPA, 1999. The
Discussion Paper states: “Assessments of risksutoah health, conducted under CEPA,
consider the specific vulnerabilities of these @guincluding appropriate safety factors,
according to available hazard, use and exposueg (faiscussion Paper, page 11).

If consideration of vulnerable populations alreadlyes place under the Act, there can be no
harm in making this clear, not only in the preambl&, in the purpose and substantive
provisions of the Act as well. We have previoudgtead this, provided a rationale for why it is
necessary to go beyond simply amending the preami@&ed such amendments, and provided
them to the Standing Committee in the overall cantd establishing environmental justice
principles inCEPA, 1999.' Moreover, if Parliament could include consideratif vulnerable
populations in 2002 amendments to the substantimegions of thePest Control Products Act,

! CELA testimony before the Standing Committee omiEmment and Sustainable Development, May 19, 2816
page 9; CELA Letter to Cynara Corbin, Clerk of tBeanding Committee on Environment and Sustainable
Development, June 16, 2016 (Response to QuestiossedPby Standing Committee Members at May 19, 2016
Hearing) at pages 2-5; see also CELA Letter to @y@orbin, Clerk of the Standing Committee on Eowiment
and Sustainable Development, August 24, 2016 (Camroe Letter by Dr. Dayna Scott, Associate Professo
Osgoode Hall Law School, York University to Stargdi@ommittee on August 3, 2016) at pages Z+& Preamble
Issue).
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regarding agricultural chemicals, it can go attiehat far - and CELA has urged it to go much
further - in 2016-2017 amendmentsGBPA, 1999, regarding industrial chemicdls.

Removing Substances not in Commerce from Domestibssances List

Section 2.2 of the Discussion Paper states: “CE&UAdcbe amended to add an explicit authority
to remove a substance from the Domestic Substdnsesvhen it is not in commerce. This
would result in the substance becoming subjediéanew substance pre-market notification and
assessment requirements, should someone wish tafacture or import it into Canada
following deletion from the List” (Discussion Pappage 12).

On its face, this proposal does not appear objeghile. However, upon closer scrutiny it poses
problems. First, s. 81(2) of the Act allows the mf@acture or import of a non-DSL substance for

up to 180 days for which prescribed informationoisistanding, if the substance had been
manufactured or imported between January 1, 19870ane 30, 1994. This is an exception to s.
81(1), which requires that a non-DSL substance @abe manufactured or imported unless the
prescribed information has been made availablegdvinister at the time of application and the

period for assessing the information under s. 88 dpired. In our submission, there is no

justification for granting a 180 day grace period & reintroduced substance that was voluntarily
removed from commerce. The prescribed informat@rstibstances removed from the DSL that
seek re-introduction should be provided to the Btari at the time of application.

Second, s. 81(8)(c) allows the Minister to waivgquieements to provide information if, in the
opinion of the Minister, it is not practicable cgakible to obtain the test data necessary to
generate the information. A substance that had loeethe DSL should already have ample
scientific data available to demonstrate its safetythe environment and human health
particularly with the completion of the categoripatprocess that was undertaken between 2000
and 2006. The inability of a manufacturer or importo provide data supporting the
environmental health and safety of a substancentigitt have been on the DSL for decades
before its removal should preclude re-introductbthe substance into Canadian commerce.

In our view the same arguments should apply to atgrmproducts of biotechnology [Part 6 of the
Act] that are removed from the DSL and for whichmgoduction into Canadian commerce is
sought (see ss. 106(2) and 106(8)(c)).

Allowing Manufacture or Import of Substance While &a Outstanding

Section 2.6 of the Discussion Paper states: “CEBAldc be amended to formally allow
additional information to be requested using paplgr84(1)(c) at the same time as allowing
controlled manufacture/import under paragraph &4jl)i.e., allow an exception to the
prohibition in section 84(2) if the manufactureimport is permitted under paragraph 84(1)(a))”.

2 CELA Letter to Cynara Corbin, Clerk of the Stargli@ommittee on Environment and Sustainable Devetspim
August 24, 2016 (Comment on Letter by Dr. DaynatiSdssociate Professor, Osgoode Hall Law SchoakkY
University to Standing Committee on August 3, 20apage 3The PCPA Issue).
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As noted above this is not an environmentally sosoggestion and is contrary to the
precautionary principle, which binds the federalggmment pursuant to s. 2(1)(a) of the Act.
Allowing the controlled manufacture or import ofsabstance while also requesting that the
notifier provide additional information, is an appch reminiscent of the problematic conditional
registration regime under federal pesticides laat thas criticized by the federal environment
commissioner in 2015. In the commissioner’'s regbrivas noted that this allowed some
conditionally registered pesticides to remain oa tharket for lengthy periods of time, while
environmental health and safety studies remaindadtanding. The commissioner found that
users may become dependent on a product that imatély shown to be unsafe. Market
dependence and the lack of alternatives could ntakere difficult for the government to cancel
authority for the use of products later determinedpose unacceptable risksfhe Standing
Committee should not adopt this ECCC proposal.

Taking a Bifurcated Approach on Virtual Elimination

Section 2.8 of the Discussion paper states: “CE®#Adcbe amended to create a more functional
virtual elimination regime for managing persistepipaccumulative and toxic substances” by
dividing Schedule 1 of the Act into two parts catisig of a virtual elimination list, and a list of
other toxic substances. Substances could be adueshé but not both lists. Risks from
substances added to the virtual elimination lisulMtdoe managed: (1) by a regulation under
CEPA, 1999 or another federal law; or (2) by being added toesv Toxic Substances and
Restricted Activities List and specifying the adies associated with the substance that are
prohibited. The reasons given by the ECCC for tlupgsal are: (1) the virtual elimination list
and the procedures for dealing with substances easentially duplicate the risk management
measures that are available by virtue of a substéeing on Schedule 1; and (2) the virtual
elimination regime is not designed to address fuggitas opposed to point source, emissions of a
substance.

In the submission of CELA, the Standing Committeeusd not adopt this ECCC proposal for
the following reasons. First, virtual eliminatiorasvintended by Parliament [s. 77(2)(c), and (4)
of the Act] to address toxic substances that ae: 4l.) persistent and bioaccumulative; (2) arise
primarily from human activity; and (3) are not natily occurring inorganic substances. These
concerns have a long history at the federal leaeirtyg been part of the federal Toxic Substances
Management Policy (“TSMP”) since at least the 199Usxic substances that are also identified
as persistent, bioaccumulative, and result primdrdm human activity are intended for virtual
elimination (known as Track 1 under the TSMP). B@®CC proposal could result in some of
those substances remaining in commerce by beirogglen the proposed Toxic Substances and
Restricted Activities List. The TSMP does have ackr 2, which allows toxic substances to
remain in commerce. However, it is for toxic substs not meeting the criteria for virtual
elimination. The ECCC proposal could have the ¢féédeaving persistent and bioaccumulative
substances on the market, particularly if the fadgovernment does not amend the outdated
Persistence and Bioaccumulation Regulations, which are not as stringent as their equivalemts i
other countries. Second, the only proposal thatemalense is for the federal government to ban

® Commissioner of the Environment and Sustainableeld@ment Pesticide Safety (Ottawa: CESD, Fall 2015) at
1.10to 1.11.

4 <www.ec.gc.ca>
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substances slated for virtual elimination. In tbase, the level of quantification under s. 65.1
measurable for both point and non-point sourcedavioe zero. Accordingly, the better approach
is to not try to establish a level of quantificatidor a substance that should be virtually
eliminated. The regulatory focus for such substarsi®uld be on eliminating them from the
environment altogether. CELA’s proposed approachoissistent with that of the 2012 Great
Lake Water Quality Agreement wherein the focusristtte need to achieve virtual elimination
and zero discharge of chemicals of mutual condeah ¢ould otherwise find their way into the
air, water, land, sediment, and bidtZhird, adopting CELA's proposed approach would be
more consistent with pollution prevention and Radf CEPA, 1999 by focusing on the need to
get away from the management and abatement of sulsstances and instead focusing on
alternatives to them. Fourth, there is one aspettteoECCC proposal that is worth considering
and that is removal of the definition of “virtudireination” in s. 65(1) of the Act.CELA would
recommend as a substitute definition the followitwirtual elimination” means (a) the cessation
of the intentional production, use, release, exmlbstribution, or import of a substance or classes
of substances”; and (b) where a substance is peadas a by-product of the production or use of
another substance, virtual elimination means charngeprocesses, practices, substitution of
materials or products to avoid creation of substane question.

Expanding the Risk Management “Toolbox”

Section 2.9 of the Discussion Paper states: “CEB#ldcbe amended to formally expand the
toolbox” of regulatory compliance and enforcemergasures available. While there are some
good suggestions under this heading (e.g. ensymiaducts that release a substance can be
regulated) there also are some concerns with theoaph. Principal among the concerns is the
ECCC proposal to allow the Ministers to enter ipyformance agreements with the regulated
community as a means of fulfilling the risk managetnobligation. The problem with such an
approach is that it potentially locks out membdrshe public from enforcing such agreements
because they will not be parties to them. As altethiere could be a decrease, not an increase, in
enforcement under the Act to the extent the apprdamcomes a preferred option for the
Ministers. The ECCC proposal also has the potemtiatiecrease the use of environmental
protection actions, which the ECCC says it wanistoease (see below).

Streamlining Roles for Managing Toxics

Section 2.10 of the Discussion Paper states: “CEB#Md be amended to formally allow the
Minister of Health to be responsible for the sewid®1 and 92 obligations to develop a
preventive or control instrument or regulation otoxic substance”: (1) when the management
of risk will be led entirely by the Minister of Higla using aCEPA, 1999 instrument that the
Minister has the authority to develop unilatergllg. s. 55 guidelines or code of practice); or (2)
when the development of a preventive or contrdrimsent or regulation will be led entirely by

® Canada — United States Great Water Quality Agre¢r@812 (art. 4(0) — virtual elimination for releasof
chemicals of mutual concern); art. 4(p) — zero ltisge for control of releases of chemicals of mutgecern;
Annex 3 — need to manage chemicals of mutual canlogrimplementing measures to achieve virtual elation
and zero discharge).

® Discussion Paper, page 16.
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the Minister of Health under a Health Canada lashsas theCanada Consumer Product Safety
Act or theFood and Drugs Act.

CELA does not support the ECCC proposal for thiovahg reasons: (1) chemicals found to be
toxic to the environment are also found in produltd under the ECCC proposal might only be
addressed by federal consumer product legisla{@nas reported during testimony by several
witnesses before the Standing Committee, there baga too many instances where chemicals
found to be “CEPA-toxic” have not been properlyfully regulated in consumer products after
lengthy periods of time (e.g. PBDEs, BPARccordingly, CELA submits that ECCC should
retain statutory authority to act in these instanegen where Health Canada has acted, or
proposes to act.

Expanding Information Gathering Authorities

Section 9.2 of the Discussion Paper states: “CE®#dcbe amended to: ‘Provide the Minister
with the express authority to request the followinigrmation under section 71 for the purpose
of assessing whether a substance is toxic or cagdlidecoming toxic [e.g. methodology, data,
models used, samples of toxicological tests]”. Tmeblem with this ECCC proposal is that it

fails to deal with the obstacles posed by s. 7thefAct; in particular that the Minister may not

exercise the powers under s. 71(1)(c) [i.e. reqpeesons to conduct toxicological or other
testing] unless the Ministers have reason to sudgpet the substance is toxic or capable of
becoming toxic. As CELA indicated in our June 1@1@ submission to the Standing

Committee:

“The primary problem with certain key sectionsQEPA, 1999 relating to existing substances is that they
place the burden of proof on the Minister not irtdu$or anything that is already on the market. 3hthe
issue is not what should trigger an assessment siibstance so much as who has the burden of
demonstrating safety. For example, the MinisteEfironment does not have the authority to reqtrest
industry conduct toxicological and other tests ursketion 71(1)(c) if, under section 72, the Miaist of
Health and Environment do not have reason to stishatthe substance is toxic or capable of becgmin
toxic. This is a distinct contrast to the situatiomder REACH in Europe where the onus with resfiettie
generation of data is squarely on industry for kimg that is on the marke”.

In the absence of repeal of s. 72 the proposed E@&Em may not be effective in achieving
the goal of greater information acquisition.

" House of Commons, Standing Committee on Enviroringer Sustainable Developmer, Review of the
Canadian Environmental Protection Act, 1999, Evidence, No. 22,%1Sess., 42 Parl. (9 June 2016) (Dr. Dayna Scott,
Associate Professor, Osgoode Hall Law School aad-#tulty of Environmental Studies, York Universiay 3-4;
and House of Commons, Standing Committee on Enwient and Sustainable DevelopmeAtReview of the
Canadian Environmental Protection Act, 1999, Evidence, No. 24,%1Sess., 42 Parl. (16 June 2016) (Professor
Miriam Diamond, Department of Earth Sciences, Ursitg of Toronto) at 2, 9.

8 CELA Letter to Cynara Corbin, Clerk of the Stargli@ommittee on Environment and Sustainable Devetspim
June 16, 2016 (Response to Questions Posed byisjaddmmittee Members at May 19, 2016 Hearing)ages
5-6.
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Lowering Threshold for Bringing an Environmental Ratection Action

Section 12.1 of the Discussion Paper states: “CE®Ad be amended to lower the threshold for
bringing an environmental protection action from alegation that the offence caused
‘significant harm’ to simply that it caused ‘harnd the environment”. In discussing this
provision, the ECCC Discussion Paper noted thatStweate Committee recommended such a
change during the last CEPA Revidun testimony before the Standing Committee in ®eto
2016, ECCC officials confirmed that: (1) this cgiz suit provision has not been used since its
passage; (2) the existing provision constitutesgh threshold for individuals seeking to bring
such an action; and (3) the Environment Ministernted this brought to the Standing
Committee’s attention for consideratithHowever, there is more than just one aspect &2s.
that is problematic. As we noted in our testimorfobe the Standing Committee in May 2016:

“Currently, under section 22, an action cannotdm@menced by an individual unless:

(1) the individual has first applied to the Minister an investigation of an alleged offence contedit
under the Act (section 17);

(2) the Minister failed to conduct an investigatenmd report within a reasonable time (section Zaf};)
(3) the Minister’s response to the investigatiors wareasonable (section 22)(1)(b));
(4) the alleged offence “caused significant harrtheenvironment” (section 22(2)(b)).

Furthermore, under section 24(a) of the Act, anrenmental protection action may not be brougthd
alleged conduct was taken “to correct or mitigateninor the risk of harm to the environment or tonan,
animal or plant life or health”.

The cumulative impact of these various barrier¢that there are no reported cases of an environienta
protection action having been invoked by a memideghe public sinceCEPA, 1999 came into force in
2000. In its March 2008 report dBEPA, 1999, the Senate Standing Committee on Energy, Enviemim
and Natural Resources recommended removing the fweditizens to show that an action caused
significant environmental harm before being ablprimceed with an environmental protection action.

CELA submits that all of the above barriers to ieging of a section 22 environmental protecticticn
be examined by the Standing Committee with a vieiheir removal™’

CELA continues to be of the view that all of theoab provisions of the Act need to be
reconsidered if s. 22 is to become an effectivereeiment tool. At a minimum, it should not be
necessary to demonstrate both a violation of thieafd significant harm in order to succeed. It
also should not be necessary in emergency sitisatmHirst request that the Minister conduct
and report upon the results of an investigationthed determine if the Minister’'s response was

° Discussion Paper, page 37.

9 House of Commons, Standing Committee on Enviroringeml Sustainable Developmemt, Review of the
Canadian Environmental Protection Act, 1999, Evidence, No. 28,°%1Sess., 4¥ Parl. (6 October 2016) (John
Moffet, Director General, Legislative and Regulatéiffairs Directorate, ECCC) at 2, 6-7.

'L CELA Letter to Cynara Corbin, Clerk of the Stargli@ommittee on Environment and Sustainable Devesspm
June 16, 2016 (Response to Questions Posed byigja@dmmittee Members at May 19, 2016 Hearing)amep
18.
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unreasonable. The merits of an environmental ptioteaction should stand or fall on their own
weight.

Improving Board of Review Provisions

Section 12.2 of the Discussion Paper states: “CE®Md be amended to ensure the Board of
Review provisions function efficiently and resultthe best possible risk management decisions”
with amendments: (1) requiring the Minister(s) tabjish a notice indicating an intention to
establish a board of review; and (2) allowing tluice to suspend the 18-month period in s.
92(1), rather than establishing the Board. In CEH.8ubmission, there are far more concerning
issues with the Board of Review process than thamidressed by the Discussion Paper. In
particular, the Board of Review process has beem admost as infrequently (onéeps the
environmental protection action provision (nevar)the 16 plus year€EPA, 1999 has been in
force. The Discussion Paper proposals, noted almbveothing to address that issue. On more
than one occasion, requests by environmental gréupthe Minister to establish a Board of
Review have gone unheeded. Indeed, even indussyhbd difficulty in getting a Board of
Review established when seeking redress beforeaimes® It would not be far off the mark to
suggest that the notice of objection provisionghaf Act do little to advance: (1) the overall
objectives of the law; (2) the duties of the fedl@@ernment to encourage public participation
in environmental decision-making; or (3) the fdatiion of protection of the environment by the
Canadian publi®. They should be modified so that they do contgbot achieving the goals of
CEPA, 1999, including providing funding to interveners whonoat otherwise afford to
participate in the Board of Review process.

Conducting CEPA Review Once Every Ten Years Insted@®nce Every Five Years

Section 12.4 of the Discussion Paper states: “CE®Ad be amended to require a Parliamentary
review every 10 years, rather than every 5 yeafsie Discussion Paper rationale for this
statement is that the Parliamentary review process the development and finalization of
legislation takes a long time and five years isloag enough to allow amendments based on a
prior review to be enacted and asseSS&@ELA submits that delaying by an extra five yethes
opportunity for Parliament to examine how the Actorking is a recipe for allowing the statute
to become seriously out-of-date and out-of-touckhvenvironmental threats posed by toxic
substances. Development of new, and re-examinaifoaxisting, chemical substances is a
particularly dynamic area of science that requaesequally dynamic law to oversee it. A law

12 A Board of Review was established in 2010 to exenthe substance Siloxane D5.

13 Seeyncrude Canada Ltd. v. Canada (Attorney General), 2014 FC 776, affd 2016 FCA (Minister does not owe
applicant company a duty of fairness with respecttiether to convene a board of review because ibker general
rule that typical procedural duties and protectidosnot apply in the legislative context and filin§ notice of
objection did not initiate an administrative dearsimaking process into the rights, interests, dvilpges of
applicant company). See al€anodyear Canada Inc. v. Canada (Minister of the Environment), 2016 FC 466
(judicial review application dismissed on groundattrole of court is not to resolve disputes amscigntists, and
neither Minister's decision not to establish boafdreview, nor mandate of board itself, relatesafuplicant
company’s rights, privileges, or interests).

14 CEPA, 1999, s. 2(1)(e) and (f).

15 Discussion Paper, page 38.



Letter from CELA - 10

that Parliament only reviews once every 10 yearglavtead to law reform that would take even
longer than 10 years to enact and implement.

Conclusions and Recommendations

Arising from the foregoing, CELA restates its carstbns and recommendations in respect of
the ECCC Discussion Paper as follows:

1. If consideration of vulnerable populations attgsakes place under the Act, there can be
no harm in making this clear, not only in the préémbut, in the purpose and substantive
provisions of the Act as well (regarding sectioh @& ECCC Discussion Paper);

2. There is no justification for granting a 180 dagwce period for a reintroduced substance
that was voluntarily removed from commerce. Thesprbed information for substances
removed from the DSL that seek re-introduction $théwe provided to the Minister at the time of
application. The inability of a manufacturer or ionfer to provide data supporting the
environmental health and safety of a substancentigitit have been on the DSL for decades
before its removal should preclude re-introductadnthe substance into Canadian commerce.
The same arguments should apply to animate proddidi®technology [Part 6 of the Act] that
are removed from the DSL and for which re-introductinto Canadian commerce is sought
(regarding section 2.2 of ECCC Discussion Paper);

3. Allowing the controlled manufacture or importafsubstance while also requesting that
the notifier provide additional information, is approach reminiscent of the problematic
conditional registration regime under federal medés law that was criticized by the federal
environment commissioner in 2015 and which the @ten Committee should not adopt for

CEPA, 1999 (regarding section 2.6 of ECCC Discussion Paper);

4. The ECCC proposal to take a bifurcated appraechirtual elimination could have the
effect of leaving persistent and bioaccumulativessances on the market, particularly if the
federal government does not amend the outdaéesistence and Bioaccumulation Regulations,
which are not as stringent as their equivalentstiner countries. The only proposal that makes
sense is for the federal government to ban subssagiated for virtual elimination. In that case,
the level of quantification under s. 65.1 measwdbt both point and non-point sources would
be zero. However, the better approach is to notdrgstablish a level of quantification for a
substance that should be virtually eliminated. fidgulatory focus for such substances should be
on eliminating them from the environment altogetfregarding section 2.8 of ECCC Discussion
Paper);

5. The problem with the ECCC proposal to allow Biaisters to enter into performance
agreements with the regulated community is thabtentially locks out members of the public
from enforcing such agreements because they wilbagarties to them. As a result, there could
be a decrease, not an increase, in enforcement threlAct to the extent the approach becomes
a preferred option for the Ministers. The ECCC psa) also has the potential to decrease the
use of environmental protection actions, which B@CC says it wants to increase (regarding
section 2.9 of ECCC Discussion Paper);
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6. In the absence of repeal of s. 72 the proposed@Ereform to expand the gathering of
information under s. 71(1)(c) may not be effectiveachieving the goal of greater information
acquisition (regarding section 9.2 of ECCC Disoms$?aper);

7. Sections 17, 22(1)(a), 22(1)(b), 22(2)(b), and{ap of CEPA, 1999 need to be
reconsidered if s. 22 is to become an effectivereeiment tool. At a minimum, it should not be
necessary to demonstrate both a violation of thieafd significant harm in order to succeed. It
also should not be necessary in emergency sitisatmHirst request that the Minister conduct
and report upon the results of an investigationtaed determine if the Minister’'s response was
unreasonable. The merits of an environmental ptioteaction should stand or fall on their own
weight (regarding section 12.1 of ECCC Discussiap€®);

8. The notice of objection provisions of the Act tittle to advance: (1) the overall
objectives of the law; (2) the duties of the fedl@@ernment to encourage public participation
in environmental decision-making; or (3) the fdatiion of protection of the environment by the
Canadian public. They should be modified so thaytto contribute to achieving the goals of
CEPA, 1999, including providing funding to interveners whonoat otherwise afford to
participate in the Board of Review process (regagdiection 12.2 of ECCC Discussion Paper);

9. Delaying by an extra five years the opportufatyParliament to examine how the Act is
working is a recipe for allowing the statute to tm@e seriously out-of-date and out-of-touch
with environmental threats posed by toxic substanbevelopment of new, and re-examination
of existing, chemical substances is a particuldylyamic area of science that requires an equally
dynamic law to oversee it. A law that Parliameniyoreviews once every 10 years would lead to
law reform that would take even longer than 10 geéarenact and implement (regarding section
12.4 of ECCC Discussion Paper).

We would ask that in addition to the attached beiistributed to the Committee members that it
also is posted on the Committee website.

Should Committee members have any questions arfsomg the attached, or wish us to re-
appear before the Committee to discuss this mitptease feel free to contact either myself or
Ms. de Leon.

Yours truly,
CANADIAN ENVIRONMENTAL LAW ASSOCIATION

W (ud .- Bie. il

Joseph F. Castrilli Fe de Leon
Counsel Researcher




