October 15, 2018

The Hon. Catherine McKenna The Hon. Ginette C. Petitpas Taylor
Minister Minister

Environment and Climate Change Canada Health Canada

200 Sacre-Coeur Boulevard House of Commons

Gatineau, Quebec Ottawa, Ontario

K1A OH3 K1A OA6

Transmission:
ec.ministre-minister.ec@canada.ca hcminister.ministresc@canada.ca

Dear Ministers McKenna and Petitpas Taylor:
Re: Amending the Canadian Environmental Protection Act, 1999

The undersigned organizations attach to this letter selected amendments to the Canadian
Environmental Protection Act, 1999 (CEPA). We have undertaken this work because of
the need for sound federal environmental law reform that addresses control of toxic
substances, including carcinogens and endocrine disrupting substances, which pose
serious risks to the health and well-being of present and future generations of Canadians
and the natural world. We also have undertaken this work for the following additional
reasons:

1. CEPA is long overdue for reform and further delay that could last years before a
Bill is introduced is not in the public interest;

2. The proposed amendments focus on several key areas in major need of reform
that were identified by the Standing Committee on Environment and Sustainable
Development, including areas the Government appears to have rejected, or
remains uncertain about;

3. The proposed amendments can be of assistance in the Government’s on-going
work in addressing matters such as the future structure of the Chemicals
Management Plan (CMP) and protecting vulnerable populations; and

4. The proposed reforms are supported by diverse groups across the country.

Many of the undersigned organizations participated in the hearings on review of CEPA
that took place throughout 2016 before the Standing Committee. We hoped for timely
adoption by the Government of the 2017 recommendations made by the Standing
Committee for reforming CEPA that resulted from that process.

Unfortunately, while the Government’s June 2018 response to the Standing Committee
made some positive statements about future reform of the law in certain areas, it rejected
other key reform proposals. Furthermore, the timeline for bringing amendments forward



as expressed in the Government response appeared very uncertain due to statements
contained in the response which suggested: (1) “the Government will work towards
legislative amendments as soon as possible in future Parliamentary sessions”; (2) that
reforms to the Act on toxic substances, if needed, will be shaped by the outcome of the
CMP post 2020 review process, which will continue into at least 2019; and (3) reform
proposals may be preceded by a further multi-stakeholder consultation process.

While we strongly support maximizing consultation opportunities, we also support timely
action to address long understood but neglected problems with CEPA, a law that has not
been significantly amended in two decades.

In this spirit, the undersigned are attaching proposed amendments to CEPA that we trust
will expedite getting a robust Government Bill before Parliament much sooner than might
otherwise have been the case on issues such as: (1) control over endocrine disrupting
substances; (2) protection of vulnerable populations from toxic substances; (3)
substitution of safer alternatives for toxic substances; (4) establishment of enforceable
national ambient air quality standards; and (5) civil enforcement of CEPA by the public.
Each issue noted above was raised by various witnesses appearing before the Standing
Committee and supported in the Committee’s 2017 report. The attached amendments
simply put into statutory language principles supported by the Committee.

We trust the attached will be of assistance to the Government in moving rapidly to
introduce in this session of Parliament a reformed CEPA meeting the environmental
health needs of all Canadians.

We would be pleased to meet with you to discuss the proposed amendments if that would
also be of assistance.

Yours truly,

CANADIAN ENVIRONMENTAL LAW ASSOCIATION
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Theresa McClenaghan, Executive Director and Counsel
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SUMMARY

This enactment amends certain provisions ofGaeadian Environmental Protection Act, 1999.

The preamble is amended to recognize the righvvefyeCanadian to a healthy environment; commit the
Government of Canada to applying environmentaligasprinciples in decisions regarding exposure of
vulnerable populations to toxic substances; andgeize and commit the Government of Canada to
implementing the principles enshrined in the Unitédtions Declaration on the Rights of Indigenous
Peoples.

Administrative duties of the Government of Canada expanded to include application of the polluter
pays, substitution, and environmental justice pples and protection of the right of every resideft
Canada to a healthy environment.

New interpretive provisions are added defining stielms as acceptable risk, aggregate exposures,
cumulative effects, economically feasible, enviremal justice, hot spots, public trust, residen€ahada,
safer alternative, significant environmental hasubstances of very high concern, substitution jplac
technically feasible, vulnerable population, andghtof evidence approach.

Part 2 of the Act is amended by repealing and océmdgthe current provision on environmental pratect
actions with a new right of every resident of Camad a healthy environment, imposing duties on the
Government to protect that right, and expandingpteeedures that will allow any person to vindicthtat
right in Federal Court. Part 2 is also amendedutbaize any person, whether or not directly afdctto
bring an application for judicial review of any gomment decision made under the Act that would
otherwise be subject to judicial review under secti8.1 of thd-ederal Courts Act.

Part 3 is amended to grant any person the rigpetition the Minister to add substances to the dyheti
Pollutant Release Inventory where the substantesleiased to the environment, may harm a vulnerabl
population, or are substances of very high concand, require the Minister to respond within a sfiedi
time.

Part 4 is amended to require a person preparingllutipn prevention plan to specify how the
precautionary, substitution, polluter pays, andirammental justice principles have been incorpatateo
the plan, and imposes obligations on the Ministeissue a notice to a person who has preparednala
submit it to the Minister for review where more nhfve years have elapsed since the preparatiadheof
plan.

Part 5 is amended by repealing and replacing tlimitiens for: (1) toxic substance, to make it more
hazard-based as opposed to risk-based; and (Rpletimination, to make it accord with the concept
zero discharge. Part 5 is also amended to expanthtbrmation gathering authority of the Ministeithw
respect to substances, to apply the categorizatiwh screening level assessment regimes to endocrine
disrupting substances in their own right, to clattfat where a substance is found to be toxic pabke of
becoming toxic the option of taking no further aatiis not available to the Minister, and to expamel
considerations that must be addressed in respguewéntive or control actions for substances datexd

to be toxic, including effects on vulnerable popiglas, aggregate exposures and cumulative effaots,
substitution of safer alternatives. Part 5 is farttamended to add re-evaluation and special review
measures for substances that have been previaugcsed to categorization and screening, to glahiat

the burden of persuading the Ministers that heafth environmental risks of a substance are acdeptab
rests with the manufacturer, importer, or userth@scase may be, during categorization, screeranegl |
assessment, re-evaluation, special review, or sisee® of substances or activities new to Canadhi@n
expand public consultation opportunities with redgbereto. Part 5 is also amended to specify\tlietre

a finding that a substance is toxic or capableemioiming toxic is made following a screening assessm
re-evaluation, or special review and the substémemt added to the List of Toxic Substances, dfter
years any person may apply to the Federal Couréqaire that this be done. A proposed regulation or
instrument respecting preventive or control actiomgelation to the substance must be placed in the



Canada Gazette by the Minister within two years following the ordef the court, and the regulation or
instrument in relation to that substance must loenpitgated within 18 months thereafter.

Schedule 1 toxic substances are identified asifyritaxic substances for the purposes of a new Parto

the Act. The Minister, following the production assessment reports on safer alternatives for these
substances produced over a period of several y@drprepare national safer alternatives actioangl for
these substances. These plans will act as a modehdividual substitution implementation plans and
reporting prepared by industrial facilities (definas manufacturers, importers, processers, or wufers
priority toxic substances). Opportunities for inttisd facilities to apply for a variance from hagirto
prepare a plan by the deadline set out in Parasd are authorized, subject to compliance withager
criteria and an opportunity for public comment & tvariance request. To assist firms in meeting the
requirements of the Act, the law would authorizg) €ertification of safer alternatives planners) (2
imposition of fees; (3) establishment of techn&sdistance programs for small businesses and eegspy
and (4) establishment of an Institute on Pollufsavention and Safer Alternatives.

Part 7 is amended by adding a new Division 6.1ndigg air pollution in Canada. Division 6.1 provide
authority for promulgating regulations regardingtioal primary and secondary ambient air quality
standards for lead, sulphur dioxide, fine partitail@atter, carbon monoxide, ozone, and nitrogerido
and imposes obligations on the Minister to devetmmpt, and implement a national plan for ensutirag
the standards for these substances are attainpbtect public health and welfare. In undertakirgghb
development of regulations and the implementatitan,pthe Minister is required to offer to consult
provinces and members of the National Advisory Cattem who are representatives of aboriginal
governments, and may consult others, before praegeDivision 6.1 also authorizes the Minister tgeu
existing provisions of the Act to enter into admstrative or equivalency agreements with provinaesith

an aboriginal people, as the case may be, to azibexsion 6.1 objectives.

Part 11 is amended by adding a requirement fomMinéster to table a state of the environment repory

five years in each House of Parliament that alsangmes exposure levels to toxic substances and
substances of very high concern in hot spots asdsaes the health of vulnerable populations aethes
locations in light of environmental justice prinkdp, with such report to be subject to review by a
Parliamentary committee.
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Preamble

The preamble is amended by adding the followingrdfte fourteenth whereas:

Whereas the Government of Canada recognizes theaigevery Canadian to a healthy
environment;

Whereas the Government of Canada recognizes tlpatsere to toxic substances can
adversely affect the environment and health of [ggomcluding that of vulnerable

populations and, therefore, is committed to apgy@émvironmental justice principles in

its decision-making;

Whereas the Government of Canada recognizes acohsitted to implementing the

principles enshrined in the United Nations Declaraton the Rights of Indigenous
Peoples;

Short Title

1. This Act may be cited as tl@anadian Environmental Protection Act, 2018.
Administrative Duties

2. Section 2(1) is amended by repealing and replagngparagraph (a) with the
following

(a) exercise its powers in a manner that protects tharanment and human
health, applies the precautionary principle, andnmtes and reinforces
enforceable pollution prevention approaches;

and by adding the following:

(a.2) apply the polluter pays principle;

(a.3) apply the substitution principle;

(a.4) apply the environmental justice principle;

(p) protect the right of every resident of Cantila healthy environment;

Interpretation

3. Section 3(1) is amended by adding the following:



“acceptable risk” means that there is reasonabiaioty that no harm to human health,
future generations, vulnerable populations, orgah@ronment will result from exposure
to or the manufacture, processing, import, useclease of a substance;

“aggregate exposures” means the sum total of glbgxres by a receptor to a single
substance from all exposure routes, pathways, ssuoc settings;

“consumer product” has the same meaning as irCmada Consumer Product Safety
Act, S.C. 2010, c. 21;

“cumulative effects” means the sum total of biotagieffects arising from the aggregate
exposures to all substances that have a commonamiealm or mode of action, target
tissue, or effect, to which a human or environmleraeeptor is exposed;

“economically feasible” means that a safer altemeatioes not significantly reduce the
operating margin of the industrial facility, or tiperson who imports, manufactures,
transports, processes, or distributes a substamcedmmercial purposes, or uses a
substance in a commercial manufacturing or proogssitivity, as the case may be;

“endocrine disrupting substance” means a substaageng the ability to disrupt the
synthesis, secretion, transport, binding, actiorlonination of natural hormones or their
receptors in an organism, or its progeny, thatc#édfecellular signalling, and gene
expression responsible for the maintenance of hetasis, reproduction, development,
immune function, tissue health, or behaviour ofahganism and, for the purposes of this
Act, such a substance is deemed to be inhereny; to

“environmental justice principle” means fair treamh and meaningful involvement of all

people, including a vulnerable population, in respd environmental and human health
hazards associated with toxic substances, or sutestaf very high concern, in Canada;

“exposure pathways” means air, soil, water, or food

“exposure routes” means dermal, oral, by inhalatinsplacental, or ocular;

“exposure settings” means home, community, schadudldcare, workplace, or place of
commerce;

“exposure sources” means industrial emissionsposamer products;
“fair treatment” means no group of people, inclgdavulnerable population, shall bear a
disproportionate risk of experiencing adverse emental or human health effects from

exposure to a toxic substance manufactured, predeseported, or used in Canada;

“hot spots” means geographic locations where eonssof substances to air, discharges
to water, or deposits to land, from specific sosyamay expose local populations to
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elevated health risks, when considered individualycumulatively from other nearby
sources;

“meaningful involvement” means:

() people, including a vulnerable population, klhalve a full opportunity to

participate in the decision-making process of thev&enment of Canada under
this Act regarding a substance that may adversigctahuman health or the
environment;

(b) people, including a vulnerable population, Ebal entitled to an opportunity
to influence a decision of the Government of Canala substance and whether
it is determined to be toxic and how it will be raged under this Act;

(c) the concerns of people, including a vulnergapulation, shall be considered
by the Government of Canada in the decision-magmogess regarding whether a
substance is determined to be toxic and how itlvalmanaged under this Act;

(d) the Government of Canada shall seek out anititéée the involvement of
people, including a vulnerable population, who rbaypotentially affected by a
substance regarding whether it is determined taow& and how it will be

managed under this Act;

“person” means a resident of Canada, any otheviohakl, or a corporation;

“polluter pays principle” means users and producésollutants and wastes should bear
the responsibility for remedying their actions thatise or contribute to pollution of the
environment, and pay the direct and indirect ctiséy impose on society and reduce
pollution based on either the extent of the dantiyes to society, or the extent to which
an acceptable level or standard of pollution issexied,;

“precautionary principle” means the principle thdtere there are threats of serious or
irreversible damage to the environment or humaitieack of full scientific certainty
shall not be used as a reason for postponing mesagarprotect the environment or
human health;

“public trust” means the responsibility of the Gowaent of Canada to preserve and
protect the collective interest of residents of &min the quality of the environment for
the benefit of present and future generations;

“resident of Canada” means a Canadian citizen gemananent resident within the
meaning of section 2(1) of thexmigration and Refugee Protection Act;

“safer alternative” means an option that includgsit substitution as well as including a
change in chemical, material, product, processctfon, system or other action, whose
adoption to replace a toxic substance, a priookyctsubstance, or substance of very high
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concern currently in use, or proposed for usehascase may be, would be the most
effective in comparison with another chemical, mate product, process, function,
system, or other action, in reducing overall pagnbarm to public and workplace
health, safety, or the environment;

“significant environmental harm” includes, but istdimited to, harm where the effects
on the environment are long lasting, difficult teverse or irreversible, widespread,
cumulative, or serious;

“substance” means....

(h) environmental or metabolic breakdown products;

“substances of very high concern” means, in additmthose substances listed as toxic
substances in Schedule 1, substances not in listéfchedule 1 having any of the
following characteristics:

(a) substances known to cause or reasonably anticipatethuse significant
adverse human health or environmental effectsratentration levels that are
reasonably likely to exist beyond facility site Inolaries as a result of
continuous, or frequently occurring, releases;

(b) substances known to cause or reasonably anticipateduse in humans or
wildlife:

(i) carcinogenic, mutagenic, or teratogenic affec
(ii) reproductive dysfunctions;
(i) neurological or developmental disorders;
(iv) heritable genetic alterations;
(v) endocrine disrupting effects; or
(vi) other chronic health effects;
(c) substances known to cause or reasonably patéd to cause, because of:
(i) their toxicity;
(i) their persistence in the environment; or

(iii) their tendency to bioaccumulate in the eoniment
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a potentially significant adverse effect on humaealth or the
environment.

“substitution principle” means toxic substancetelisin Schedule 1, or other substances
of very high concern, are progressively replacednbg-hazardous or less hazardous,
including non-chemical, alternatives or technolegighere these are technically and
economically feasible;
“technically feasible” means that the technical Wiemlge, equipment, materials, and
other resources available in the marketplace gpea®d to be sufficient to develop and
implement a safer alternative;
“vulnerable population” means people who are:
(a) infants, children, or adolescents;
(b) women, including pregnant women;
(c) seniors;
(d) Indigenous peoples;
(e) individuals with a pre-existing medical condition;
(H workers that work with a toxic substance; or
(g) by reason of their;
I. income;
ii. race;
iii. colour,;
iv. gender;
V. national origin; or
vi. geographic location,
are subject to a disproportionate potential for osxpe to, or potential for
disproportionate adverse effects from exposure atosubstance, including a toxic

substance, a priority toxic substance, or a substahvery high concern;

“weight of evidence approach” means a method oéssseent that involves systematic
assembly of all data regarding hazard, exposurd, rek from multiple sources of
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information and lines of evidence, transparent Weig of the totality of evidence, and
subsequent synthesis of the totality of the evidencoming to a decision;

Part 2
Public Participation

4. Section 22 is repealed and replaced with the fotigw
Environmental Protection Action

Right
22.(1) Every resident of Canada has a right toadtle environment.

Government duty
(2) In addition to the duties set out in subsecf¢i), the Government of Canada shall,
within its jurisdiction and in its administratior this Act:

(a) protect the right of every resident of Canada bealthy environment; and
(b) act as trustee of the environment for the benefitpesent and future
generations.

Circumstances when a resident of Canada may bringraenvironmental protection
action

22.1(1) Any person may commence an environmentatieption action in the Federal
Court:

(a) against the Government of Canada for:

(i) violating the right to a healthy environment;

(ii) failing to enforce this Act;

(iii) failing to fulfill its duties as trustee ohe environment; or

(iv) authorizing or failing to prevent activity thanay result in significant
environmental harm;

(b) against any person, organization, or governmeny bazlating or threatening
to violate this Act, a regulation, or statutory tmsnent under this Act, or
where significant environmental harm has resultechay result.

Notice

(2) A person intending to commence an environmepitatection action referred to in
subsection (1), shall provide the Minister and guyential defendants with 60 days
notice prior to filing the action.
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When environmental protection action shall not be ammenced

(3) An environmental protection action referred imosubsection (1)(b) shall not be
commenced if the Government of Canada has complatesbmmenced enforcement
proceedings against the potential defendants.

Exception

(4) Notwithstanding subsection (3), an environmenpaotection action may be
commenced or continued where the Government of dzahas, or has exercised, the
power to authorize an activity that may resultigngicant environmental harm.

Burden of proof

(5) In an environmental protection action broughtler subsection (1), once the plaintiff
has demonstratedpsima facie case of significant environmental harm, the onumishe
defendant to prove that the acts or omissions edlday the plaintiff will not result in
significant environmental harm.

Defence

(6) It is not a defence to an environmental prabecaction under subsection (1) that the
activity was authorized under this Act, a regulatior other statutory instrument under
this Act, or any other act, unless the defendamwegs that

(a) the significant environmental harm is or was thevitable result of carrying
out the activity permitted by the Act, regulatiam,other statutory instrument;
and

(b) there is no reasonable or prudent alternative ¢dhatprevent the significant
environmental harm.

Standard of proof
(7) The standard of proof in respect of any affitiwe defence raised pursuant to
subsections (5) or (6) shall be adjudicated onlanica of probabilities.

Mediation
(8) An environmental protection action shall beerefd to mediation for a period of
thirty days following its commencement, extendibpon agreement of all parties.

Powers of Federal Court
(9) Notwithstanding remedial provisions in othensa if the Federal Court finds that the
plaintiff is entitled to judgment under subsect{@j, the Federal Court may

(a) grant declaratory relief;

(b) grant an injunction;

(c) suspend or cancel a federal permit or oth#raaization issued to a defendant;
(d) order the defendant to clean up, restore, bab#itate any part of the
environment;

(e) order a defendant to take specified prevemtigasures;
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() order a defendant to pay a fine to be usedtlier cleanup, restoration, or
rehabilitation of the environment harmed by theeddfnt;

(g) order a defendant to pay a fine to be usedhi®enhancement or protection of
the environment generally;

(h) order the Minister to comply with, or to monitmompliance with, the terms of

any order; and

(i) make any other order that the court considess |

Court to retain jurisdiction
(20) In making an order under subsection (9), tedeffal Court may retain jurisdiction
over the matter so as to ensure compliance witbrdsr.

Dismissal

(11) A defendant may apply to the Federal Courhdawe an environmental protection
action dismissed if

(a) the action duplicates another legal proceedag involves the same acts,
omissions, or environmental harm;

(b) the action is frivolous, vexatious, or haragsior

(c) the action has no reasonable prospect of ssicces

Interim orders

(12) Where an environmental protection action isulght under subsection (1), the
plaintiff:

(&) may make a motion to the Federal Court forrdarim order to protect the
subject matter of the action when, in the court’pinmn, significant
environmental harm may occur;

(b) may be entitled to an award of advanced cogtsn application to the court if,
in the opinion of the court, it is in the publidenest;

(c) in bringing a motion under subsection (12)(a)lw shall not be denied an
interim order on the grounds that the plaintifirgable to provide an undertaking
to pay costs or damages should the action eventoaltiismissed;

(d) if required to provide an undertaking to paytsoor damages in support of
continuing the action, shall not be required to peye than $1,000.

Costs where unsuccessful
(13) Where an environmental protection action unsldssection (1) is dismissed, an
order for the plaintiff to pay costs shall onlyieade if the action:

(a) is found by the court to not represent a tasecor raise a novel point of law;
or

(b) is found to be frivolous, vexatious, or haragsi
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Judicial Review
Application for review of government decision
22.2(1) Any person, whether or not directly affectey the matter in respect of which
relief is sought, may bring an application for ewiin the Federal Court of a government
decision made under this Act that would otherwigeodpen to judicial review under
section 18.1 of thEederal Courts Act.
Application to be brought under provisions of Fedeal Courts Act and Rules

(2) An application for judicial review commencedden this section shall be brought in
accordance with the provisions of thederal Courts Act and theFederal Courts Rules.

Part 3
Information Gathering, Objectives, Guidelines, andCodes of Practice

Interpretation

5. Section 43 is amended by deleting the definitiari'iormone disrupting substance”.
Environmental Data and Research

6. Section 44(4) is amended by substituting the werttbcrine” for “hormone” where it
appears in the subsection.

Information Gathering
7. Section 46(1) is amended by adding the following:
(e.1) substances that, if released to the envirahmeay harm a vulnerable population;
(e.2) substances of very high concern;
8. Section 46 is further amended by adding the foltaui
Mandatory information
(1.1) Notwithstanding subsection (1), a notice éssuby the Minister under that
subsection shall require information on a substambere the substance is listed in
Schedule 1 of the Act, is persistent, bioaccumudator has endocrine disrupting effects.
Petition
(9) Any person may petition the Minister to adduastance or substances to the National

Pollutant Release Inventory established under stibgse(1) on the basis of the criteria
established under subsection (1)(e.1) and (e.2).
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Actions by Minister
(10) Within 180 days after receipt of a petitiondan subsection (9), the Minister shall
take one of the following actions:

(a) add the substance or substances to the Inyento

(b) publish in theCanada Gazette, the Environmental Registry established under
section 12, and in any other manner the Ministarsimers appropriate, a
detailed explanation setting out the reasons whyp#tition is denied.

Threshold for Reporting

(10) The threshold amounts for purposes of repgrtinder this section a substance
manufactured, processed, imported, or used at ifityfagre 1,000 kilograms of the
substance per year.

Lower threshold at discretion of Minister
(11) The Minister may establish a threshold amdianta substance lower than the
amount specified in subsection (10).

Part 4
Pollution Prevention

9. Section 56 is amended by adding the following:

Notice to specify how precautionary and other priniples incorporated into plan

(2.1) Notwithstanding subsection (2)(c), the nottwall specify how the precautionary,
substitution, polluter pays, and environmentaliggsprinciples have been incorporated
into the plan.

10. Section 60 is amended by adding the following:

Where Minister shall issue notice

(1.1) Where five years have elapsed since a plarbban prepared under section 56 and
the Minister has not issued the notice referreid gubsection (1), the Minister shall issue
such notice.

Where Minister shall publish review

(1.2) Where the Minister has published a notice ennsubsection (1) or (1.1), the
Minister shall, within one year of issuing suchioet publish in the&Canada Gazette, and
in any other manner the Minister considers appabgyithe results of the Minister’s
review of the adequacy of the plan.
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Part 5
Controlling Toxic Substances

11.Section 64 is repealed and replaced with the foligw
Interpretation

Toxic substances
64.(1) For the purposes of this Part and Part 6egixwhere the expression “inherently
toxic” appears, a substance is toxic if it

(a) has or may have an immediate or long-term harnifateon the environment
or its biological diversity;

(b) constitutes or may constitute a danger to the enmient on which life
depends; or

(c) constitutes or may constitute a danger in Canatiaitoan life or health.

Persistence or bioaccumulation not necessary for tgmination of toxicity

(2) A substance that is neither persistent nordaomulative shall still be deemed to be
toxic if it meets the requirements of subsection (1

12. Section 65 is repealed and replaced with theviolig:

Definition of “virtual elimination”

65.(1) In this Part, “virtual elimination” means) respect of a toxic substance released
into the environment as a result of human activzgyp discharge.

Virtual Elimination List
65.(2) The Ministers shall compile a list knowntlas Virtual Elimination List.

Implementing virtual elimination

65.(3) The Ministers shall, in respect of substanoa the Virtual Elimination List,
employ a policy of, and develop programs that aeghieero discharge.

13.Section 65.1 is repealed.

General

14. Section 66 is amended by removing in subsections(8), and (4) the reference to
December 31, 1986 and replacing it with DecembefB818.

15. Section 68 is repealed and replaced with the fotigw
Research, investigation and evaluation

68. For the purpose of assessing whether a substartogic or is capable of becoming
toxic, or for the purpose of assessing whetherawotrol, or the manner in which to
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control, a substance, including a substance spdcdn the List of Toxic Substances in
Schedule 1, the Ministers shall

(a) collect or generate data and conduct invesbigatrespecting any matter in
relation to a substance, including, without limifithe generality of the foregoing,

(i) whether short-term exposure to the substancefsointeraction with other
substances, causes significant effects,

(ii) the potential of organisms in the environméatbe widely exposed to the
substance,

(iif) whether organisms are exposed to the substaicmultiple pathways,

(iv) the ability of the substance to cause a radaodnh metabolic functions of an
organism,

(v) the ability of the substance to cause delayeldtent effects over the lifetime
of an organism,

(vi) the ability of the substance to cause reprtigtacr survival impairment of an
organism,

(vii) whether exposure to the substance has thesnpat to contribute to
population failure of a species,

(viii) the ability of the substance to cause tramsgrational effects,
(ix) quantities, uses and disposal of the substance
(x) the manner in which the substance is releastedtihe environment,

(xi) the extent to which the substance can be diggk including its potential for
long range transboundary transport, and will pemsithe environment,

(xii) the development and use of alternatives toghbstance,

(xiii) methods of controlling the presence of thébstance in the environment,
and

(xiv) methods of reducing the quantity of the sabste used or produced or the
guantities or concentration of the substance relkaso the environment;

(b) correlate and evaluate any data collected oeigged under paragraph (a) and
publish results of any investigations carried cuder that paragraph; and

(c) provide information and make recommendatiolspeeting any matter in relation
to a substance, including, without limiting the gmality of the foregoing, measures
to control the presence of the substance in theamment.

16. Section 72 is repealed and replaced with the fotigw
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Information Gathering

When information on a substance required to be subitted
72.(1) Notwithstanding sections 70 and 71, a peveon

(a) imports, manufactures, transports, processes dribdies more than one
tonne of a substance in a year for commercial Bapoor

(b) uses more than one tonne of a substance in a yea tommercial
manufacturing or processing activity

shall submit to the Ministers the information set @ subsection (2) within the time
specified in the notice required by section 71.

Nature of information to be submitted
(2) The information required to be submitted byexspn to the Ministers pursuant to
subsection (1) shall include

(a) name and address of company and name, positionaathedrity of person
submitting the information on behalf of the company

(b) properties of the substance;

(c) manufacture and use of the substance;

(d) environmental fate and pathways of the substance,;

(e) toxicological information on the substance;

(H guidance on safe use of the substance;

(g9) summaries of all research on the substance;

(h) information set out in section 68(a)(i)-(xiv).

Toxicological tests

(2.1) Notwithstanding subsection (2)(e), the Mieisthall require the person to conduct
toxicological and other tests on a substance wtierg are lacking or not adequate to
allow a determination of whether a substance igtok capable of becoming toxic, and
to submit the results of the tests to the Minister.

Report required where more than one tonne produceger year

(3) Where a person produces more than one tonmesobstance per year, the person
shall, in addition to the information required mbsection (2), submit to the Ministers a
report containing information on the hazards pdsethe substance and an assessment of
whether the substance is persistent, bioaccumalatiexic, or results in endocrine
disrupting effects.

Where substance persistent, bioaccumulative, toxicor results in endocrine
disrupting effects

(4) Where a report produced pursuant to subsedBrindicates that a substance is
persistent, bioaccumulative, toxic, or results mua@crine disrupting effects, the person
submitting the information to the Ministers shdB@aprovide to the Ministers a further
report addressing the exposure and risk associatbdhe substance.
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Priority Substances and Other Substances
17.Section 73(1) is repealed and replaced with tHevahg:

Categorization of endocrine disrupting substancesroDomestic Substances List
73.(1) The Ministers shall, within seven years frim giving of Royal Assent to this
Act, categorize substances that are on the Dom8atistances List by virtue of section
66, for the purpose of identifying the substancestlee List that, in their opinion
determined objectively and on the basis of avadlabformation, including information
produced by international agencies, are endociisrating substances.

18. Section 74 is repealed and replaced with the foligw

Screening level assessment

74. The Ministers shall conduct a screening legskasment of a substance in order to
determine whether the substance is a endocrinapdisg substance and shall propose
one of the measures described in subsection 7#7(2) i

(a) the Ministers identify a substance on the DdimeSubstances List to be a
substance described in subsection 73(1); or

(b) the substance has been added to the Domedigtages List under section
105.

19. Section 76.1 is repealed and replaced with thevotig:

Weight of evidence and the precautionary, substitibn, and environmental justice
principles
76.1 When the Ministers are conducting and intémpgehe results of

(a) a screening assessment under section 74,

(b) a review of a decision of another jurisdictiomder subsection 75(3) that, in
their opinion, is based on scientific consideradiand is relevant to Canada,

(c) an assessment of whether a substance speaifidte Priority Substances List
is toxic or capable of becoming toxic,

the Ministers shall apply a weight of evidence apph and the precautionary,
substitution, and environmental justice principles.

20. Section 77 is amended by adding the following:

Where substance is not toxic or capable of becomirigxic

(1.1) Where any of the measures identified undbsaction (1) indicate that a substance
is not toxic or capable of becoming toxic, the Miers shall publish in th€anada
Gazette a statement indicating that they propose no furthefon in respect of the



22

substance and a summary of the scientific condidesa on the basis of which the
conclusion is reached.

Where substance is toxic or capable of becoming tiax

(1.2) Where any of the measures identified undbsaction (1) indicate that a substance
is toxic or capable of becoming toxic, the Ministshall publish in th€anada Gazette a
statement indicating one of the measures referad subsection (2) that the Ministers
propose to take and a summary of the scientifisicamations on the basis of which the
measure is proposed.

21. Section 77.(2) is amended by changing subparadigpio (a), and subparagraph (c)
to (b).

22.Section 77.(3) is amended by changing subparad@ft) to (2)(b).
23.Section 77. (4) is repealed and replaced with ¢Hewing:

Proposal for virtual elimination
(4) When the Ministers propose to take the measwfesred to in paragraph (2)(b) in
respect of a substance and the Ministers areisdltigfat

(a) the substance is persistent and bioaccumulativaccordance with the
regulations,

(b) the presence of the substance in the envirohresualts primarily from human
activity, and

(c) the substance is not a naturally occurringaadclide,

the Ministers shall propose the implementation iofual elimination under subsection
65(3) of the substance.

24.Section 77.(6)(c) is amended by changing subpapagi®)(c) to (2)(b).
25.Section 77 is further amended by adding the folhauwi

Considerations in respect of preventive or controhctions where substance is toxic

or capable of becoming toxic

(6.1) Where a substance is toxic or capable of tn@up toxic, or a substance of very
high concern, the considerations the Minister shake into account in respect of
developing preventive or control actions by regatator instrument in relation to the
substance shall include:

(a) the effects of regulatory options on protatid vulnerable populations;

(b) effects of regulatory options when aggregatposures, cumulative and
synergistic effects are taken into account;

(c) pollution prevention actions;
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(d) application of the substitution principle, wlesubstitution of another
substance or technology for the toxic substanceeagpwarranted, because
analysis shows there are suitable, safer altematibbstances or technologies that
exist for the toxic substance that are technicatig economically feasible;

26.Sections 79.1-79.4 are added to the Act as follows:
Re-evaluation

Ministers’ discretion to initiate re-evaluation

79.1(1) The Ministers may initiate the re-evaluatiof a substance if the Ministers
consider that, since the substance was subjectedtégorization under section 73, or
screening under section 74, new information of denw nature has come to light
regarding the health or environmental risks of shbstance, or a substance of the same
class or kind.

Ministers required to initiate re-evaluation

(2) Without limiting the generality of subsectioh), the Ministers shall initiate a re-
evaluation of a substance no later than one ydar 46 years have elapsed since the
substance was subjected to categorization undéioiset3, or screening under section
74, whichever is later.

Notice requiring information

(3) Re-evaluation of a substance is initiated l®y khinisters publishing a notice in the
Canada Gazette, and in any other manner the Ministers consider gmpte, requiring
any person who

(a) imports, manufactures, transports, processedistributes a substance for
commercial purposes, or
(b) uses a substance in a commercial manufactoripgocessing activity,

to provide information in the form and within therpd specified in the notice.

Request for information from departments and provirces

(4) After the re-evaluation is initiated, the Mitgss shall deliver a notice to federal and
provincial government departments and agencies evhogerests and concerns are
affected by the federal regulatory system requgstiem to provide, in the form and
within the period specified in the notice, informoat in respect of the health and
environmental risks of the substance that is unelevaluation.

Provision of information if more than person

(5) Where the Ministers are satisfied that the nmfation required under subsection (3)
has been provided by more than one person, thestdisi shall, subject to and in
accordance with the regulations, permit anothesgeto use or rely on that information
to meet the requirements under that subsection.
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Evaluation of substance

(6) After the re-evaluation is initiated, the Mit@ss shall, in accordance with the
regulations, if any, conduct any evaluations tlme Ministers consider necessary with
respect to health or environmental risks and stally out the consultations required by
section 79.4.

Special Review

Initiation of special review by Ministers
79.2(1) The Ministers shall initiate a special eaviof a substance if the Ministers:

(a) have reasonable grounds to believe that the healdmvironmental risks of
the substance are not acceptable;

(b) the use of the substance in Canada has expandefficsigtly since the
original assessment was completed; or

(c) have received new scientific findings respecting sibstance’s toxicity that
determined objectively are cause for concern.

Special review where OECD ban

(2) Without limiting the generality of subsectioh),(and notwithstanding section 75(3),
when a member country of the Organization for EcoiedCooperation and Development
prohibits, or substantially restricts, a substafarehealth or environmental reasons, the
Ministers shall initiate a special review of théstance.

Special review where information from department, povince, or aboriginal
government

(3) Without limiting the generality of subsectioh),(the Ministers shall initiate a special
review of a substance if a federal or provinciadggmment department or agency, or an
aboriginal government has provided informationht® Ministers that relates to the health
or environmental risks of a substance and if, aftersidering the information provided,
the Minister has reasonable grounds to believettiemhealth or environmental risks of
the substance are unacceptable.

Request for special review
(5) Any person may request a special review ofl@stsuince by making a request to the
Minister in the form and manner directed by the istier.

Decision

(6) Not more than 180 days after receiving a regueder subsection (5), the Minister
shall decide whether to initiate a special reviewd ahall respond to the request with
written reasons for the decision.

Notice requesting information

(7) A special review of a substance is initiatecthy Ministers publishing a notice in the
Canada Gazette, and in any other manner the Ministers consider gmate, requiring
any person who
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(a) imports, manufactures, transports, processedistributes a substance for
commercial purposes, or
(b) uses a substance in a commercial manufactoripgocessing activity,

to provide information in the form and within therpd specified in the notice.

Request for information from departments and provirces

(8) After the special review is initiated, the Miters shall deliver a notice to federal and
provincial government departments and agencies evhogerests and concerns are
affected by the federal regulatory system requgstiem to provide, in the form and

within the period specified in the notice, informoat in respect of the health and

environmental risks of the substance that is usgecial review.

Provision of information if more than one person
(9) Where the Ministers are satisfied that the nmfation required under subsection (7)
has been provided by more than one person, thestdisi shall, subject to and in
accordance with the regulations, permit anothesgeto use or rely on that information
to meet the requirements under that subsection.

Evaluation of substance

(10) After the special review is initiated, the N4iters shall, in accordance with the
regulations, if any, evaluate the aspects of thstsunce that prompted the special review
and shall carry out the consultations requireddwrfisn 79.4.

Burden of Persuasion and Consideration of Informan

Burden of Persuasion

79.3(1) During an evaluation that is done in tharse of categorization, screening level
assessment, re-evaluation, special review, or sismeg of substances or activities new to
Canada,

(a) the burden of persuading the Ministers thathsalth and environmental risks
of a substance are acceptable and that there arsafeo alternatives for a
substance that are technically and economicallsiliés rests with persons who

() import, manufacture, transport, process orritigte a substance for
commercial purposes, or

(ii) use a substance in a commercial manufactusingrocessing activity,
and

(b) the Ministers shall consider information proaidby such persons in support
of the substance and such other information pravaea result of consultations
required by section 79.4.
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Scientific approach
(2) In evaluating the health and environmentalgisk a substance and in determining
whether those risks are acceptable, the Ministeal s

(a) apply a scientifically based approach; and
(b) in relation to health risks,

() among other relevant factors, consider avadaiiformation on
aggregate exposure to the substance, includingnafiion acquired under
section 72(2) and (2.1), as well as dietary ancerotion-occupational
sources, such as drinking water and exposure tostifsstance in and
around homes and schools, or in consumer prodagtsell as cumulative
effects of the substance and other substances hi#ne¢ a common
mechanism of toxicity,

(ii) apply appropriate margins of uncertainty #xe into account, among
other relevant factors, the use of animal expertaten data and the
different sensitivities to the substance of vulb&aopulations, and

(i) in the case of a threshold effect, if the stamce is used in or around
homes or schools, or is contained in consumer ptsdapply a margin of
uncertainty that is ten times greater than the maof uncertainty that
would otherwise be applicable under subparagraphn(irespect of that
threshold effect, to take into account potenti&@-@nd post-natal toxicity
and completeness of the data with respect to tpesexe of, and toxicity
to, vulnerable populations, unless, on the basisldble scientific data,
the Ministers have determined that an even gremtegin of uncertainty
would be appropriate,

(iv) in the case of a non-threshold effect, thessaihce shall be deemed to
have no level below which exposure is safe.

Public Consultation

Minister to consult

79.4(1) The Ministers shall consult the public, daderal and provincial government
departments and agencies, whose interests and rosneee affected by the federal
regulatory system before making a decision abousubstance as a result of a
categorization, screening level assessment, reragah, special review, or assessment
of substances or activities new to Canada.

Public notice

(2) To initiate a consultation under subsection (he Ministers shall make public a
consultation statement and shall invite any persorsend written comments on the
proposed decision within the period specified i skatement.
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Consultation statement
(3) The consultation statement shall include

(&) a summary of any reports of the evaluationhef health and environmental
risks of the substance prepared or consideredéthisters;

(b) the proposed decision and the reasons fond; a

(c) any other information that the Ministers comsichecessary in the public
interest.

Consideration of comments
(4) The Ministers shall consider any comments razkpursuant to subsection (2) before
making a decision.

Decision statement

(5) After making a decision, the Ministers shallkagublic a decision statement that
shall include the decision, the reasons for it anslbmmary of any comments that the
Ministers received on the proposed decision.

Confidential test data

(6) A consultation statement referred to in subeac{3) and a decision statement
referred to in subsection (5) shall contain anyficemtial test data that the Ministers
consider to be in the public interest.

Access to information

(7) Notwithstanding subsections (3), (6), and secth3, the Ministers shall allow the
public to have access to, and copies of, any infion on a substance in the possession
of the Ministers or their departments that

(a) is not confidential test data or confidentiakiness information; or

(b) is confidential test data or confidential besisa information, if the information
evaluates health or environmental hazards or o§kssubstance.

27.Section 83 is amended by adding the following:
Substances and Activities New to Canada

Weight of evidence and precautionary, substitution,and environmental justice
principles

(2.1) In assessing information pursuant to subsestil) and (2) the Ministers shall
apply a weight of evidence approach and the premaany, substitution, and
environmental justice principles.



28

28.Section 90 is amended by adding the following:
Regulation of Toxic Substances

Where application to court to add to List of ToxicSubstances
(1.2) Notwithstanding subsection (1), where thdifug of a:

(a) screening assessment under section 74;
(b) re-evaluation under section 79.1; or
(c) special review under section 79.2

indicates that a substance is toxic or capableegbiming toxic, and the Governor in
Council has not made an order under subsectiontw@)years after the date of the
finding, any person may apply to the Federal Céurtan order adding the substance to
the List of Toxic Substances in Schedule 1.

29. Section 91 is amended by adding the following:

Publication of proposed regulation or instrument wtere substance added to List of
Toxic Substances by court

(1.1) Where a substance has been added to theflistxic Substances in Schedule 1 as
a result of an order of the Federal Court pursuansection 90(1.2), a proposed
regulation or instrument respecting preventive ontml actions in relation to the
substance shall be published by the Minister inClieada Gazette within two years after
the date of the order.

30. Section 92.(1) is amended by adding a referenceubsection (1.1) between the
reference to subsections (1) and (6) of section 91.

31.Section 93.(1) is amended by adding the following:

(b.1) protection of a vulnerable population fronbstances specified on the List of Toxic
Substances in Schedule 1,

32.Part 5.1, consisting of sections 103.1-103.10¢dded to the Act as follows:

Part 5.1
Safer Alternatives to Priority Toxic Substances

Definition
103.1 The definitions in this section apply in tRisrt.

“industrial facility” means
(a) a place where a priority toxic substance is ufectured, imported, processed,
or used; or
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(b) a place where a product is manufactured, inggiorsold, or offered for sale
and the product, including a consumer product, aost a priority toxic
substance;

“priority toxic substance” means a substance idiedtipursuant to section 103.2;

Identification of Priority Toxic Substances

103.2 (1) Not more than one year following the amgrinto force of this Part, and at two
year intervals thereafter the Minister, utilizifgetassistance of any advisory committees
the Minister considers appropriate, shall identdpd publish a list pursuant to
subsections (4) and (5) of not less than fifteend mot more than twenty, priority toxic
substances contained in the List of Toxic Substimt&chedule 1.

Same

(2) The first list to be so published shall be kmoas List 1, with the second and
subsequent lists to be numbered sequentially tfiereavith each such subsequent list to
contain, subject to subsection (6), not more tlearsuch substances at a time.

Criteria for identification

(3) The criteria for identification of priority tax substances under subsection (1) shall
include, but not be limited to, whether the substgnare recognized by the International
Agency for Research on Cancer, the National TorgplProgram of the United States
Department of Health and Human Services, the Eamp@hemicals Agency, or the
National Research Council of Canada, as:

(a) carcinogens, mutagens, reproductive or developrhentas;

(b) persistent or bioaccumulative;

(c) endocrine disruptors; or

(d) possessing other characteristics of equivalent exondéncluding but not
limited to,

() inherent toxicity;

(ii) level of use in Canadian industry or in protiusold in Canada;
(iii) level of exposure to a vulnerable population;

(iv) such other characteristics as set out by .

Consultation on priority toxic substances

(4) The Minister shall ensure that notice of thmstfiand subsequent lists referred to in
subsection (1) is published in the Environmentajifey and shall seek comment from

the public regarding prioritization of assessmensubstances on, that should be added
to, or that should be deleted from, the lists.

Final version of list to be published in Environmenal Registry

(5) Following the consultation referred to in sutigmn (4), the Minister shall publish in

the Environmental Registry the final version of fivet and subsequent lists containing
the order in which priority toxic substances on tis¢s shall be the subject of safer
alternative assessment reports under section 103.3.
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Ministerial authority to add to list

(6) Notwithstanding subsection (1), the Ministerynad any time add a substance to the
first or subsequent lists if it meets one or mdréhe criteria set out in subsection (3), in
which case subsections (4) and (5) shall applyesawth such list may contain more than
ten priority toxic substances at any one time.

Safer Alternatives Assessment Reports

103.3(1) Within 180 days after the publication ofist referred to in subsection (5) of
section 103.2, and annually thereafter, the Ministall select priority toxic substances
from the list in the order in which they appear the list and conduct and publish,
utilizing the assistance of any advisory committéess Minister considers appropriate, a
safer alternatives assessment report that evaltisesvailability of safer alternatives to
these substances.

Content of report
(2) The content of a safer alternatives assessrapatt shall include:

(a) uses and functions of the priority toxic sabsg;

(b) uses that result in the greatest volume ofediEpn of, or highest exposure to,
the priority toxic substance in the indoor, worlqg@aand natural environment;

(c) consideration of the potential impacts to hurhaalth and the environment,
including a vulnerable population, of the continuggk of a priority toxic
substance;

(d) whether any of the existing uses of the pnoribxic substance are
unnecessary;

(e) public policy implications of a reduction inetftuse of the priority toxic
substance where its current use is necessary;

() whether alternatives, including non-chemicaéaiatives, are available for the
uses and functions of the priority toxic substance;

(g9) whether the alternatives identified in subsettif) are unacceptable, require
further study, or are safer than the priority tosubstance;

(h) a qualitative discussion of the economic feilisib opportunities, or costs
associated with adopting and implementing any saftgrnatives to the
priority toxic substance including a qualitativeacicterization of,

(i) the economic impacts of adopting and implenment safer alternative
on the economy of Canada;

(i) any impacts on the workforce or quality of Wdife;

(i) potential costs or benefits to existing buess;

(iv) potential impacts on the cost of providing hieecare if a product
containing the priority toxic substance is a meldicaduct; and

(v) the extent of human exposure to the priorityicdsubstance that could
be eliminated and health care costs saved by adppand
implementing a safer alternative;
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(i) recommendations on a course of action that lshba employed with respect
to the priority toxic substance including, but hotited to, whether all uses of
the priority toxic substance should be prohibitsal

(j) such further or other matters as set out bwliaggn.

Consultation on report

(3) The Minister shall ensure that notice of a dodfa safer alternative assessment report
referred to in subsection (1) is published on thei®nmental Registry and shall seek
comment from the public on the contents of thetdigiort before the report is finalized.

Final version of report to be published on Environnental Registry
(4) Following the consultation referred to in sutig®n (3), the Minister shall publish on
the Environmental Registry the final version ofaées assessment report.

Timing for completion of reports

(5) Not more than two years after the publicatibm dist pursuant to section 103.2 shall
elapse before all priority toxic substances orsiashall have an assessment report drafted
and finalized.

National Priority Toxic Substance Alternatives Acton Plans

103.4(1) Not more than one year after the pubbcatf a safer alternative assessment
report for a priority toxic substance pursuant éct®n 103.3, the Minister shall utilize
the report to establish a national safer altereataction plan for that substance.

Goal of plans

(2) The goal of a national priority toxic substaradéernatives action plan shall be to
coordinate the activities of the government of @anand to require manufacturers,
importers, processers, and users of priority texigstances to

(a) act as expeditiously as possible to ensure subetitwof a priority toxic
substance with a safer alternative while

(i) minimizing job loss; and
(i) mitigating any other potential unintended negaimpacts; and

(b) achieve such other goals as may be specifigédpylation.

Content of plans
(3) Each national priority toxic substance alterest action plan shall contain:

(a) timetables, schedules, and deadlines for arigesubstitution of a priority
toxic substance with safer alternatives for spedifises;

(b) requirements for all industrial facilities that nidiacture, import, process, or
otherwise use a priority toxic substance to createstitution implementation
plans that demonstrate how such facilities will gitbte all specified uses of
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the substance with a safer alternative, includinith wespect to consumer
products containing the priority toxic substance;

(c) where the safer alternatives assessment repodaitedi that safer alternatives

are feasible, and that all uses of the substancelldhbe prohibited, a
requirement that the Minister promulgate regulaicgquiring the substitution
of a priority toxic substance with a safer alteivegt

(d) where the Minister determines that implementatiérthe national priority

toxic substance alternatives action plan for thesstution of a substance, or
specified uses of a substance, will take longen finae years, a requirement
for plain language labeling of products containthg substance identifying

that the substance is present in the product, lEdhpact of the substance on
human health and the environment, including vulbleraopulations;

(e) where the safer alternatives assessment repos fivat safer alternatives are

feasible, but require extensive capital expenditrdraining, the Minister
shall implement technical assistance programs foalls businesses and
employees pursuant to this Act;

(H where the safer alternatives assessment repos fivat safer alternatives are

not feasible, the national priority toxic substaatternatives action plan shall
designate research and development activities toumaertaken by the
Minister, including review of actions taken by atharisdictions that have
identified or adopted safer alternatives, with ewito examining the future
feasibility of finding safer alternatives for thelbstance and report progress in
achieving this goal every two years; and

(g) such other measures as established by regulation.

Consultation on plan
(4) The Minister shall ensure that notice of a dedfa national priority toxic substance
alternatives action plan referred to in subsec{ibnis published in the Environmental
Registry and shall seek comment from the publi¢hencontents of the draft plan before
the plan is finalized.

Final version of plan to be published on Environmetal Registry

(5) Following the consultation referred to in sutig®n (4), the Minister shall publish on
the Environmental Registry the final version of ational priority toxic substance
alternatives action plan for a substance.

Timing for completion of plans
(6) Not more than three years shall elapse afterptiblication of a list under section
103.2, before all priority substances on any sush dhall have a plan drafted and
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Action by federal sources

(7) Following the publication in the Environmentégistry of the plan referred to in
subsection (5), all federal sources shall takeraguired implementing actions as set out
in the plan and this Act.

Industrial Facility Substitution Implementation Plan

103.5(1) Where a final version of a national ptiptboxic substances alternatives action
plan has been published in the Environmental Rggsirsuant to subsection 103.4 (5),

an owner and operator of an industrial facilitytth@nufactures, imports, processes, or
otherwise uses the priority toxic substance idetitherein shall, within one year of the

Environmental Registry publication, develop and ptate a substitution implementation

plan that implements the national priority toxidstances alternative action plan for the
applicable substance at that facility.

Content of plan
(2) The content of a substitution implementatioanpteferred to in subsection (1) shall
include:

(a) identification of all uses of a priority toxstibstance by the industrial facility;

(b) identification of all alternatives considered, unding cost and feasibility
considerations;

(c) selection of preferred alternatives that will aglei¢he objectives, timetables,
schedules, deadlines, and any prohibitions setrothe applicable national
priority toxic substances alternatives action plertjuding with respect to
consumer products containing the priority toxicsahce;

(d) a declaration signed by the highest ranking reptesige with direct
operating responsibility at the industrial facilapd with authority to bind the
owner certifying that:

(i) he or she has read and is familiar with thessitition implementation
plan;

(i) the plan is true, accurate, and complete te best of his or her
knowledge; and

(iii) it is the corporate policy of that industritcility to achieve the
objectives, timetables, schedules, and deadlindsegblan;

(e) a certification signed by a safer alternatives p&anthat the plan meets the
requirements of this Act, is complete and reasanablevery respect, and is
capable of meeting the objectives, timetables, cddes, and deadlines of the
applicable national alternatives plan for the ptyotoxic substance, including
with respect to consumer products containing tiaripy toxic substance; and
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(H such other content as established by regulation.

Same
(2.1) Two or more industrial facilities may collaate on the preparation of a plan
referred to in subsection (1) so long as the athguirements of section 103.5 are met.

Variance application

(3) Notwithstanding subsection (1), the owner apdrator of an industrial facility may
file an application for a variance of the deadls®st out in subsection (1), declaring and
certifying that there is no safer alternative tisatechnically or economically feasible for
the facility’s particular use of the substance.

Burden of persuasion

(3.1) For the purposes of subsection (3), the buadgoersuasion rests with the industrial
facility that there is no safer alternative thateshnically or economically feasible for the
facility’s particular use of the substance.

Content of variance application
(4) The content of the variance application refteein subsection (3) shall include:

(a) identification of all uses by the industrial fagiliof the priority toxic
substance;

(b) identification of all alternatives considered arfteit cost and feasibility
considerations;

(c) the basis for the certification that there is nasfble safer alternative;

(d) documentation of efforts to be taken by the indaltacility to minimize use
of the priority toxic substance and human and emwirental exposures,
including that of wvulnerable populations, to thebstance until safer
alternatives are found and implemented;

(e) steps the industrial facility will take to identifsafer alternatives in the one
year period subsequent to the date of the variappécation;

(H a declaration signed by the highest ranking reptesge with direct
operating responsibility at the industrial facilapd with authority to bind the
owner certifying that:

(i) he or she has read and is familiar with theiarare application and
supporting materials; and

(ii) the variance application is true, accurate] aomplete to the best of
his or her knowledge;
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(g) a certification signed by a safer alternatives péanthat the variance
application meets the requirements of this Act, isr@bmplete and reasonable
in every respect; and

(h) such other content as established by regulation.

Public access to information in variance applicatio

(5) All information submitted to the Minister asrpaf a variance application shall be
accessible to any member of the public unless Win@eo and operator of the industrial
facility submitting the material

(a) claims that some of the material consists of traelerets or is confidential
business information;

(b) seeks protection from the Minister from its discliees and
(c) provides justification for this request;
in the variance application.

Minister to decide claims of confidentiality

(6) After considering the claims, disclosure praitat request, and justification with
respect thereto under subsection (5), the Ministetl determine which portions of the
variance application are non-confidential for thuegmses of subsection (7).

Non-confidential portions of variance application @ Environmental Registry

(7) Where the owner and operator of an indust@allity files a variance application

pursuant to subsection (3), and following the M&i's consideration of any claims of
confidentiality under subsection (5), the Ministshall forthwith place the non-

confidential portions of the application on the Eommental Registry, as determined
under subsection (6), and invite public commentha variance application at least 45
days prior to making a decision on the variancdiegion under subsection (8).

Consideration and decision by Minister of varianceapplication

(8) The Minister, following review of the varianegplication referred to in subsections
(3), shall accept or reject such application witBh days of receipt of the application
after applying the criteria set out in subsecti@n (

Criteria
(9) The criteria to be considered by the Ministefdbe granting or rejecting a variance
application shall include whether:

(a) there is a need for the use of the substance;
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(b) the substance is necessary to meet a required rparice standard or
specification;

(c) there is no safer alternative;

(d) use of the product containing the priority toxidstance would cause human
exposure or environmental contamination, includityy a vulnerable
population; and

(e) such other criteria as established by regulation.

Duration of variance

(10) A variance granted under this section shapirexthree years after its issuance
unless, pursuant to subsection (10.1), a new aijit for variance has been granted by
the Minister before the expiry date.

Renewal of variance

(10.1) A variance issued pursuant to subsectiohr(iey be renewed once for up to three
additional years by the Minister upon applicatiord asubject to the criteria set out in
subsection (9) and any additional criteria spedibg regulation.

Notice of objection to variance decision
(11) Any person may file a notice of objection witt80 days of the Minister granting,
renewing, or refusing to grant or renew a variasgglication.

When judicial review available

(11.1) Where the Minister fails to make a decissmwhether to establish a board of
review to hear the notice of objection referredhtsubsection (11) within 180 days of the
date of the notice, such failure shall be deemellet@ decision, and any person may
apply to the Federal Court for review of the demisi

Employee consultation
(12) An owner and operator of an industrial fagigvaluating the substitution of safer
alternatives shall consult with facility employegsor to filing the plan referred to in
subsection (1) or a variance referred to in subm®¢8). Such consultation shall include:
(a) a minimum thirty day period for the provision ofroments;
(b) maintenance of documentation of employees inputhandit was utilized;

(c) opportunity for anonymous employee comments;

(d) analysis of the impact substitution may have oragplects of the quality of
working conditions and work life;

(e) such other matters as established by regulation.
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Substitution implementation plan and pollution prevention plan

(213) An owner and operator of an industrial fagiliequired to prepare a substitution
implementation plan shall include the plan in thalygsion prevention plan for the
industrial facility, if any.

Conflict between substitution implementation plan ad pollution prevention plan

(14) Where there is a conflict between a substitutmplementation plan and a pollution
prevention plan, the requirements of the plan #ratmore protective of human health
and the environment, including a vulnerable popotatshall prevail.

Plan to be provided to Minister on request

(15) The owner and operator of an industrial faciivho are required under section
103.5 to ensure that a substitution implementapitam is prepared and implemented
shall, if a copy is requested by the Minister, @aghat the copy is given to the Minister
in accordance with the regulations.

Plan summary to be placed on Environmental Registry

(16) The owner and operator of an industrial faciteferred to in subsection (1) shall
provide to the Minister a summary of the plan nefdrto in subsection (11) for
placement on the Environmental Registry in accozdamith the regulations.

Update of plan

(17) Every two years after the development of thbssitution implementation plan
referred to in subsection (1), the owner and operaitthe industrial facility shall update
the plan showing progress made in substitutingfer sdternative for the priority toxic
substance and shall, if a copy is requested byinester, ensure that the copy is given
to the Minister in accordance with the regulations.

Update of plan summary to be placed on EnvironmentaRegistry

(18) Every two years an update of the plan summefgrred to in subsection (16) shall
be provided to the Minister by the owner and operat the industrial facility referred to
in subsection (1) for placement on the EnvironmeR&gistry in accordance with the
regulations.

Offence

(19) The owner and operator of an industrial facileferred to in subsection (1) that fails
to give a copy of the substitution implementatidanpto the Minister, provide a plan
summary to the Minister, file a true, accurate, aathplete declaration required by this
Part, or make substantial progress in substituisgfer alternative for the priority toxic
substance, is guilty of an offence.

Safer Alternatives Planners

103.6 (1) Where an individual wishes to be cedifés a safer alternatives planner under
this Act, the individual shall:
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(a) satisfactorily complete a safer alternatives plagniprogram
developed by the Minister pursuant to the requirgsef this Act and
the regulations;

(b) pass a uniform certification examination which thknister shall
develop by the date established by regulation; or

(c) have at least two years of work experience in salégrnatives
planning activities as approved by the Ministeid an

(d) meet such further requirements as establishedguwaton.

Restriction where certification based only on workexperience

(2) Where an individual satisfies the requiremdrdtdeast two years of work experience
as set out in subsection (1)(c), but has not satisfily completed a safer alternatives
planning program and passed the uniform certificatexamination as set out in
subsection (1)(a) and (b), the individual shallyole certified to engage in safer
alternatives planning activities in industrial fa@s owned or operated by his or her
employer.

Duration of certification

(3) The duration of the certification authorizeddan subsection (1) shall not exceed a
period greater than two years after its issuandéesarrenewed before its expiry pursuant
to subsection (4).

Renewal of certification

(4) An individual may renew a certification issupdrsuant to subsection (1) for an
additional two years and thereafter under this sciien at two year intervals before its
expiry if he or she successfully completes a coofsmntinuing education instruction in
safer alternatives planning activities offered tg Minister.

Fees for certification or renewal

(5) The Minister shall establish by regulation a te be assessed any individual when
such individual obtains his or her certificate asafer alternatives planner for the first
time under subsection (1) or upon renewal purst@astibsection (4). Such fees shall be
deposited in the Safer Alternatives Fund estabdisheler this Act.

Suspension or revocation of certification
(6) The Minister may suspend or revoke the cedifan of an individual upon:

(a) a finding of fraud, gross negligence in the cegéifion of substitution
implementation plans, or for other good cause; or

(b) a failure by the individual to re-apply for certéition by the expiry
date applicable to the individual’s existing cecation; or
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(c) a failure by the individual to pay the requisite festablished pursuant
to subsection (5).

Reinstatement of certification

(7) The Minister may re-instate an individual’s tdferation that has been suspended or
revoked under subsection (5)(b) or (c) upon thediby the individual of an application
and the payment of the appropriate fee.

Agreement on certification equivalent provisions

(8) Where the Minister and a government agree iitingrthat there are in force by or
under the laws applicable to the jurisdiction & government

(a) provisions that are equivalent to a regulation maalder a provision referred
to in subsection (1) and (5), and

(b) provisions that are equivalent to subsections(8),(4), (6), and (7),
the Governor in Council may, on the recommendatibthe Minister, make an order
declaring that the provisions of section 103.6 nieey met by compliance with the

provisions of the law in force in the jurisdictiohthe government.

Safer Alternatives Fund
103.7 (1) Upon the coming into force of this Pdrg Minister shall,

(a) establish a fund to be known as the Safer AlteveatFund; and

(b) appoint an administrator who shall be responsibléheé Minister for
meeting the purpose of the Fund.

Fund purpose
(2) The purpose of the Fund is to provide monielictv shall be dedicated and used
solely, to enable the Minister to implement theysmns of this Part.
Fund sources
(3) The Fund shall have credited and transferretddo an annual basis monies from the
following sources:

(a) all fees imposed on industrial facilities pursuemnsection 103.8;

(b) all fees imposed on individuals pursuant to sectio8.6;

(c) all penalties collected for violations of this Act;

(d) any grant, gift, or other contribution explicitlyade to the Fund;

(e) any interest earned on monies in the Fund; and
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(H any other monies that may be available, or appateni to the
Minister from consolidated revenue for the impletaéion of this Act.

Industrial facility fee

103.8 (1) Upon the coming into force of this P#rg Minister shall have established by
regulation a schedule of initial and annual feebdgaid by an industrial facility to the
Minister for the purposes of enabling the Ministerimplement the provisions of this
Part.

Criteria for establishing fee
(2) The criteria for establishing the schedule edd referred to in subsection (1) shall
include:

(a) the number of employees at an industrial facility;

(b) whether a chemical that appears on the List of @@ubstances in
Schedule 1, is manufactured, imported, processeatherwise used at
such facility;

(c) the annual quantity of each such chemical refeiwad subsection (b)
that is manufactured, imported, processed, or wikerused at such
facility;

(d) the characteristics of each such chemical as $eh @ubsection (3) of
section 103.2; and

(e) such other criteria as established by regulation.

Ministerial survey notice for obtaining information from industrial facility

(3) For the purposes of obtaining information fram industrial facility with respect to
matters addressed in subsection (2), the Ministall e authorized to publish a survey
notice pursuant to sections 46 and 71, requiriqyleged persons and other industrial
facilities to provide information requested in g@vey notice by the date specified in the
notice.

Declaration

(4) The owner of, or the highest ranking repredemawith direct operating
responsibility at, an industrial facility and wittuthority to bind the owner shall, at the
time of filing the response to the survey notide, & declaration certifying that:

(a) he or she has read and is familiar with the infdromaprovided in
response to the survey notice; and

(b) the information provided is true, accurate, and glete to the best of
his or her knowledge.
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Report under Canadian Environmental Protection Act

(5) Information filed by an industrial facility reqed to file an annual report pursuant to
the National Pollutant Release Inventory underigest46 or 71 of this Act, shall also be
used to the extent necessary by the Minister ®ptirposes of compliance with this Part.

Consequences of failure to pay fee, respond to s@y notice, file declaration, or
provide report

(6) An industrial facility that fails to pay thedgerespond to the survey notice, file a true,
accurate, and complete declaration, or provideparteequired by this Part is guilty of
an offence.

Technical Assistance Programs for Small Businesses

103.9 (1) The Minister shall, in consultation widgderal sources, other governments,
colleges and universities, and private consoraailifate transition to safer alternatives
measures by establishing a technical assistangegmato small businesses.

Program content
(2) The technical assistance program for smallrimssies shall include:

(a) programs to evaluate technologies, encourage giiyeesearch and
industrial collaboration, attract funding, and ddchal support through
federal and private sector grant and financialstasce;

(b) direct grants and loans to small businesses fotscosquired to
implement and safer alternatives;

(c) technical support for individual companies or sexto

(d) technical assistance in assessing safer altersa#imd assistance in
forming groups to assess and develop safer alteesat

(e) research and development of safer alternatives,ludimy
demonstration projects;

(H market development programs to create demand fer skernatives;
(g) conferences, seminars, and workshops focused smgagbroblems
and evaluating technology development opportunifas particular

sectors;

(h) publications to assist particular sectors develog @anplement safer
alternatives; and

(i) such other measures as established by regulation.
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Technical Assistance Programs for Employees

103.10 (1) The Minister shall, in consultation wittderal sources, other governments,
and colleges and universities, cooperate in fatifig employee transition to safer
alternatives measures by establishing a technssadtance program for employees.

Program content

(2) The Minister in cooperation with federal sowwcether governments, and colleges
and universities, shall develop a plan to ensuse and fair transition to re-employment
assistance, vocational re-training, or other supmor arrangements such that any
employee displaced as a result of the implememtaifesafer alternatives measures will
be:

(a) eligible for an available job with at least equiatl wages, benefits,
and working conditions;

(b) eligible for vocational re-training and job placertie
(c) entitled to receive re-employment assistance aatthbenefits; and

entitled to receive any additional benefits pursutanthe provisions of a collective
bargaining agreement.

Institute on Pollution Prevention and Safer Alternaives

103.11.(1) The Ministers shall establish a bodyvkmoas the Canadian Pollution
Prevention and Safer Alternatives Institute, whinhy be affiliated as part of one or
more universities or colleges in Canada.

Purposes of Institute
(2) The purposes of the Institute shall include:

(a) providing general information about, and publicizindvantages of
and developments in, pollution prevention and salternatives;

(b) establishing courses, seminars, conferences, &l events, reports,
updates, guides, publications, and other meansayiging technical
information for industrial facilities, and may appaopriate work in
cooperation with the Ministers, other departmemther levels of
government, or aboriginal governments, regardingmuation of
pollution prevention and safer alternatives;

(c) developing and providing curriculum and training fagher education
students and faculty on pollution prevention arférsalternatives;

(d) engaging in research, development, and demonstratiopollution
prevention and safer alternatives methods inclydig not limited to,
assessments of the impact of adopting such methmudsthe
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environment, public and workplace health, the eoonoand
employment within affected industrial facilities;

(e) establishing, in cooperation with the Ministers, ntcalized
environmental contaminant and exposure data fdesyaic review in
support of development of pollution prevention aader alternatives
methods;

() developing by a date to be determined by regulateord in
conjunction with the Ministers, and any other dépants identified
by regulation, a pollution prevention and safeermlatives planning
program for individuals who wish to be certified sa&fer alternatives
planners by the Institute, such program to includening safer
alternatives planners to be qualified to:

0] assist industrial facilities in the development and
implementation of current pollution planning andfesa
alternatives techniques; and

(i) prepare, review, and approve industrial facilitystitution
implementation plans required under sections 108this
Act;

(g) sponsoring research or pilot projects to develod demonstrate
innovative technologies for pollution preventiordasafer alternatives;

(h) assisting in the training of inspectors and othiérsp requested by the
Ministers;

(i) providing pollution prevention training and assmta to individuals,
community groups, workers, and municipal government
representatives so as to allow them to understaddeview reporting
requirements, pollution prevention and other plams, other
information under this Act;

() conducting studies on potential restrictions on e of toxic
substances in Canada including, but not limited to:

0] existing national and international experiences hwit
restrictions;

(i) social, environmental, and economic costs and benaf
adopting restrictions;
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(i)  specific toxic substances that should be considdoed
restrictions in Canada and how such restrictionddche
implemented.

Part 7
Controlling Pollution and Managing Wastes

33.Division 6.1, consisting of sections 174.1- 174s3dded to the Act as follows:

Division 6.1
Air Pollution in Canada

National Primary and Secondary Ambient Air Quality Standards

Proposal of regulations prescribing standards

174.1(1) The Minister, within one year after thentog into force of this division, shall

publish proposed regulations prescribing a natignahary ambient air quality standard
and a national secondary ambient air quality stahdar each of the following air

pollutants:

(@) lead;

(b) sulphur dioxide;

(c) fine particulate matter;
(d) carbon monoxide;

(e) ozone;

(H nitrogen dioxide.

Promulgation of regulations prescribing standards

(2) The Minister, after a reasonable time for iested persons to submit written

comments thereon but no later than 90 days afeemilial publication of such proposed

standards, shall by regulation promulgate suchgseg national primary and secondary
ambient air quality standards with such modificasi@s the Minister deems appropriate.

Consultation

(2.1) In carrying out the duties under subsectid)sand (2), the Minister shall offer to

consult with the government of a province and tlemiers of the Committee who are
representatives of aboriginal governments and magswt with a government

department or agency, aboriginal people, represeasaof industry and labour and
municipal authorities or with persons interestethi quality of the environment.

Minister shall act

(2.2) At any time after the 80day following the day on which the Minister offeis
consult in accordance with subsection (2.1), theidter shall act under subsections (1)
and (2) if the offer to consult is not accepted thg government of a province or
members of the Committee who are representativabardginal governments.
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Publication
(2.3) The Minister shall publish the regulationsuisd under the authority of this section
in theCanada Gazette and in any other manner that the Minister consi@g@propriate.

Default adoption of standards

(3) Where the Minister does not meet for any aituytant listed in subsection (1) the
deadline established in subsection (2), the Ministall adopt as national primary and
national secondary ambient air quality standartis, standards promulgated by the
United States under 40 C.F.R. Part 50 pursuan2t0d.8$. Code, §7409 of tH&lean Air
Act Amendments of 1990.

Procedure for subsequent air pollutants

(4) For any air pollutant for which air quality @tia are issued after the period described
in subsection (1), the Minister shall publish, sitaneously with the issuance of such
criteria and other information, proposed nationampry and secondary ambient air
quality standards for any such air pollutant. Thecpdure provided for in subsection (2)
shall apply to the promulgation and revision offsatandards.

National primary ambient air quality standards to protect public health

174.2(1) National primary ambient air quality stards, prescribed under section 174.1,
shall be ambient air quality standards the attaminod which in the judgment of the
Minister determined objectively, based on systetnatientific review of such criteria
and allowing an adequate margin of uncertaintyreqeired to protect the public health.

National secondary ambient air quality standards tgprotect public welfare

(2) National secondary ambient air quality standgmeéscribed under section 174.1, shall
specify a level of air quality the attainment andimienance of which in the judgment of
the Minister determined objectively, based on sagteria, is required to protect the

public welfare from any known or anticipated adeemffects associated with the

presence of such air pollutant in the ambient air.

Implementation Plan for National Primary and Seconéiry Ambient Air Quality
Standards

Development and adoption of implementation plan

174.3(1) The Minister shall, after reasonable modad opportunity for public comment,
develop and adopt within 3 years after the prontidgaof a national primary and

national secondary ambient air quality standardamy revision thereof, for any air

pollutant under section 174.1, a plan that providesmplementation, maintenance, and
enforcement of such primary and secondary standard.

Contents of plan
(2) The plan referred to in subsection (1) shall:
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(a) include enforceable emission limitations and ott@mtrol measures, means,
or techniques, including economic incentives susimarketable permits and
auctions of emissions rights, as well as schedaed timetables for
compliance, as may be necessary or appropriatendare attainment and
maintenance of the primary and secondary standard;

(b) provide for establishment and operation of appaipridevices, methods,
systems, and procedures necessary to monitor, mngmialyze, and make
publicly available, data on ambient air quality;

(c) include a program to provide for the enforcemerthefmeasures described in
subparagraph (a), and regulation of the modificatiad construction of any
stationary source covered by the plan as necesesaeynsure that national
ambient air quality standards are achieved;

(d) contain adequate provisions prohibiting any sowrcether type of emissions
activity from emitting any air pollutant in amouriteat will:

(i) contribute significantly to nonattainment of mational primary or
secondary ambient air quality standard; or

(ii) interfere with measures in the plan required prevent significant
deterioration of air quality or to protect visily

(e) provide assurance that adequate personnel andnfuage available to carry
out the plan;

() require:

() the installation, maintenance, and replacemantequipment, and the
implementation of other necessary steps, by owneoperators of stationary
sources to monitor emissions from such sources; and

(ii) periodic reports on the nature and amount&missions and emissions-
related data from such sources;

(9) provide for plan revision:

(i) from time to time as may be necessary to tad@ant of revisions of a
national primary or secondary ambient air qualtgndard or the availability
of improved or more expeditious methods of attajrsnch standard; and

(i) whenever the Minister finds on the basis diormation available to the
Minister that the plan is substantially inadequatattain the national ambient
air quality standard that it implements;

(h) at a minimum, meet the requirements for public atiaon set out in section
79.4;

(i) contain such other measures as the Minister deesusseary to achieve
attainment of national primary and secondary antlaérguality standards for
the air pollutants identified in section 174.1(1).

Consultation

(2.1) In carrying out the duties under subsectidysand (2), the Minister shall offer to

consult with the government of a province and themiers of the Committee who are
representatives of aboriginal governments and magsut with a government

department or agency, aboriginal people, represeasaof industry and labour and
municipal authorities or with persons interestethe quality of the environment.
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Minister may act

(2.2) At any time after the 80day following the day on which the Minister offeis
consult in accordance with subsection (2.1), thaidfier shall act under subsections (1)
and (2) if the offer to consult is not accepted thg government of a province or
members of the Committee who are representativabariginal governments.

Publication

(2.3) The Minister shall publish the plan issuedemhe authority of this section, or give
notice of the plan, in th€anada Gazette and in any other manner that the Minister
considers appropriate.

Administration and Equivalency Agreements
(3) The Minister may enter into agreements purstargections 9 and 10 to effectuate
the purposes of the plan.

Part 11
MISCELLANEOUS MATTERS

Report to Parliament

34.Section 342 is amended to add the following:

State of the environment report

(3) The Minister shall, as soon as possible afterand of every fifth fiscal year, prepare
and cause to be laid before each House of Parliamereport on the state of the
environment, with such report to include an examnmmaof the level of exposure to toxic
substances, or substances of very high concerhptirspots and an assessment of the
health of vulnerable populations at those locationdight of environmental justice
principles.

Parliamentary review of report

(4) The report referred to in subsection (3) shallreferred to such committee of the
House of Commons, of the Senate, or of both HookBarliament as may be designated
or established for that purpose and the committedesignated or established shall, as
soon as practicable, undertake a comprehensivewesi the report and submit its own
report to Parliament thereon setting out a planacfion the committee would
recommend.
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