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FOREWORD

Thisreport is part of an ongoing collaborétive effort between the Environmental Mining Council
of British Columbia, the Canadian Environmental Law Association and CooperAccion: Accion
Solidariaparae Desarrollo. The purpose of this collaboration, which has been supported with
funding from the Canadian Internationad Development Agency (CIDA) and the Weedon
Foundation, isto build capacity anong communities affected by mining in Peru and Canada,
based on the bdlief that, by exchanging information and experiences between these
communities, they will be better equipped to defend their rights and interests vis-a&vis minera
development projects. In the past, such projects have proved to have significant adverse
environmenta, socid, cultural and economic effects.

The report presents an overview of impact and benefit agreements (IBAS). These agreements
are sgned between mining companies and First Nation communities in Canadain order to
establish formd relationships between them, to reduce the predicted impact of amine and
secure economic benefit for affected communities. IBAs are increasingly used by First Nations
in Canada to influence decison making about resource exploitation in their lands. In negotiating
and implementing these agreements, communities are learning important lessons that can help
othersin Peru or esewhere in Canada

Despite years of experience negotiating these agreements in Canada, the corresponding
literature is limited and fairly recent. Thereislittle anadyss of the factors that determine their
success or fallure, or of the extent to which they have been enforced.  Thisislargely dueto the
fact that many of these agreements are partly or wholly treated as confidential.>  In addition,
most of the literature available about IBAs focuses on the Y ukon and Northwest Territories and
therefore, may not reflect the redity of First Nations in provinces like Ontario where natura
resource and aborigina issues are framed in a different political and legd context. Asaresult,
the authors sought to supplement the materia available by interviewing members of First
Nations that have been involved in IBA negotiations, to the extent that time, distance and
budget congtraints alowed.



For this research CELA drew from its experience as alegd ad clinic that periodicaly provides
legd adviceto First Nationsin Ontario, as well as afounding member of MiningWatch Canada
(MWC), ayoung, nation-wide codlition of socid justice, environmental and indigenous
organisations that responds to the impacts of irresponsible mining practicesin Canada and
abroad. Among MWC members are organisations like the Canadian Arctic Resource
Committee, the Y ukon Conservation Society and the Innu Nation, organizations that work
directly with indigenous communities affected by mining and that have produced materids that
were used in thisreport. MiningWatch Canada also held two workshops to discuss the impact
of mining on loca communities?

Findly, the authors would like to thank Shin Imai, Kathy Cooper, Luis Antonio Monroy,
Philippe Denault and Theresa M cClenaghan for their assstance in the preparation of this paper.

INTRODUCTION

Mining projects can have enormous socid, cultura and environmenta impacts on loca
communities. They can generate pollution, cause land expropriation and displacement, affect
wildlife and crops, create socid tenson and economic inequaities, and disrupt family and
community life. Mining can dso bring economic benefits, in the form of employment, contracts,
or the purchase of locally-produced goods. Very often, however, communities are unable to
regp these potentid benefits, due to limited experience and skill development, inadequate
access to information and limited funding opportunities.

One way to minimise the negative impacts of mining projects and to ensure loca benefit is
through the negotiation of binding agreements between companies and communities. In
Canada, these agreements are commonly called impact and benefit agreements (IBA).2 These
agreements are mechanisms for establishing forma relationships between mining companies and
local communities. Their primary purposes are; i) to address the adverse effects of commercia
mining activities on loca communities and their environments, and ii) to ensure that First Nations
receive benefits from the development of mineral resources.

IBAs do not usudly identify or quantify a min€'s predicted impacts. However, environmenta
and socid impact assessments provide key information for desgning IBAs and in many cases,
are gppended to the agreements. In circumstances where such assessments have not been
conducted, IBAs may establish mechanisms to ensure that communities participate in, or are
consulted during, an assessment process.

1.0 THE PARTIESTO AN IBA

Early IBA andogues were negotiated between government and the private sector and primarily
focussed on the setting of employment targets for local people in mining projects* As
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aborigind rights have gained judicid and politica recognition, and as more First Nations have
settled land claimsin recent decades, Firgt Nations have begun to negotiate directly with mining
companies. While many First Nations welcome this change, others are concerned that their
interests may not be served without some kind of government involvement, whether as a party
to an agreement or by providing funding to First Nations for the negotiation of an agreement.®

In the negotiation of an IBA, First Nation parties can be represented by band councils, chiefs or
aborigind development corporations. Some First Nations in Canada and Austrdia have found
that having one development corporation or ingtitution represent severd Aborigind communities
or land ownersin their negotiation with mining companies can be very beneficid, provided that
good communication and community consultation mechaniams are established. Thisdlowsfor
more efficient and effective use of available leadership and expertise and can avoid the “divide
and conquer” Strategy that some mining companies have used in the past.® When more than
one aborigind party isinvolved, the agreement may give preferentia status to one over the
others, such asto the community that lives closer to the mine.

2.0 THE LEGAL FRAMEWORK
2.1 Aboriginal and Treaty Rights

This section provides a brief overview of the legd rights of Canadian First Nations including
Aborigind rights, treaty rights and rights thet are defined in Aborigind land claim agreements.
The extent of these rights, and the degree to which they may be infringed upon by government,
isadeveoping area of law.

Canadian jurisprudence recognizes a unique category of rights that are enjoyed exclusively by
Firg Nations. These Aborigind rights are based on First Nations' occupation and use of the
land prior to the arriva in Canada of Europeans. These rights are legally described as sui
generis, meaning of their own kind or class. Aborigina rights encompass arange of rights,
including Aborigind titleto land. Aborigind titleisaright thet is hed commundly by aFrs
Nation. It affords the nation exclusive use and occupation rightsto the land, for a variety of
purposes.” Although Canadian courts have begun to define the specific nature and content of
Aborigind rights, there perssts sgnificant ambiguity regarding their extent. However, severd
commentators argue that with Delgamuukw,? the Supreme Court of Canada has established
that Aborigind title includes ownership of minera resources®

Theincdusion of minerad ownership in Aborigind title does not necessarily mean that First
Nation owners may develop those resources. In Delagmmukw, the court established that
Aborigind title does not include the right to use lands in amanner that destroys the relationship
between Aborigina peoples and their lands. As an illusiration, the Supreme Court of Canada
daesthat strip mining a hunting ground would preclude further hunting in that area.and would
therefore be a prohibited use. In addition, there may be circumstances in which the government
may infringe upon Aborigind title, preventing its free exercise by Firg Nations. When, and to

3



what extent First Nations are precluded from developing the resources that are included in
Aborigind title, isan evolving area of law.

Treaty rights are those that are granted in the specific agreements that have been entered into
by particular First Nations and the federd government of Canada. The mgjority of these
agreements were signed in the 1800s and early 1900s. In the making of atreaty, according to
the written documents that were prepared by government representatives, the First Nation
party cedestitle to often large tracts of land in return for benefits such as monetary payments,
and hunting and fishing rights, in the arealin question. In other words, the First Nation gives up
al dams of ownership over the land and the government obtainstitle. The content and legdity
of these agreements is often contested by their First Nation sgnatories, who argue that their
representatives often did not understand the complex lega documents. Many First Nations
argue that the written treaty documents do not reflect the oral negotiations that took place.

Land clam agreements are modern tregties. These agreements establish a First Nation’srights
with respect to a defined area of land and routinely cover resource management issues,
including minerd rights. For example, the Nunavut Land Claims Agreement® grants the Inuit
title to approximately 350,000 kn? and minerd rights to approximately 35,000 kn?. Land
clam agreements can d o include the establishment of new indtitutions and regimes for
regulaing land and resource usein the land claim area. For example, the Nunavut Land
Claims Agreement establishes the Surface Rights Tribuna to resolve conflictsin the land dlaim
area. Such conflicts may occur over areas where the Inuit have the right to occupy or use the
land (occupancy or usufrutory rights) but where third parties hold the subsurface rights. An
example of such a gtuation occurs where the Inuit have been granted hunting rights to an area
of land that lies within the land claim area but which is Crown-owned. In other words, under
the land claim agreement, the government retains ownership of thisare of land but the First
Nation is granted the right to hunt on the land. As owner of such lands, the Crown may grant
the subsurface rights to the land to a mining company. Because mine development and hunting
are generdly mutudly-excdusive forms of land use, the Tribuna would be caled upon to resolve
this land use conflict.

Both Aborigina and treaty rights are congtitutiondly protected in Canada. The federa
government may till infringe on these rights, but not without the requisite justification. ™

2.2 Mining Regulation
Minera Tenure

Generdly, minerd rights follow land ownership in Canada. Collectively, the Canadian federa
and provincid governments own gpproximately ninety percent of Canadian land.
Consequently, these parties own and control the vast mgority of the country’s minera
resources. However, private development of public mineral assets is secured through the “free
entry” system of mine staking. This system, which ensures that tenure to minerd resourcesis
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available on afirgt-come, firg-served bass, is the modus operandi in virtudly al Canadian
jurisdictions®? Under this system, mining proponents stake (mark) an area of public land for
future exploration and in so doing, etablish aright to the minerd resources in the claimed area.
First Nations and environmentalists have long complained that this archaic system perpetuates
an ethic of exploitation and gives priority to mining over other land uses®®

In some situations, First Nations may hold tenure to mineral resources. Land clam agreements
and treaties may assign minerd rightsto their aress, to First Nation parties. Similarly, as
described above, Aborigind title may afford ownership rights to minera resources. When First
Nations own minerd rights, third parties may not stake such areas without the explicit
permission of the First Nation owner. Thisis discussed below.

Mining Regulation

Canadais afederd state conssting of ten provinces. The Canadian Condtitution identifies
those subject areas over which the federal government hasjurisdiction to legidate* Federal
law is gpplicable to the entire nation. The Condtitution also identifies subject areas over which
provincid governments may legidate® Provincid laws are gpplicable only in the particular
province where they are passed. Finally, Canada contains three territories. These areas are
governed by the federal government.

The regulation of natura resourcesin Canadais complex. Generdly, provincid governments
have congtitutiond jurisdiction to regulate naturd resource exploitation in ther territories. This
means that each province in Canada has a distinct regulatory system governing the mining
industry. In the Y ukon and Northwest Territories, the federa government isthe regulator. In
Nunavut, mineral development is governed through resource management agreements under the
Nunavut Land Claims Agreement.

Adding complexity to this scenario is the jurisdiction of the federd government to legidate with
respect to certain agpects of the mining industry, nation-wide. For example, the federa
government has condtitutiond jurisdiction to regulate Canadian fisheries. Under the federd
Fisheries Act,'® the federal government has responsihility for the protection of fish habitat and
waters frequented by fish, areas that are often adversaly impacted by mining activities.
Furthermore, both federal and provincid environmental assessment legidation may aso goply to
amining development.”’

Findly, Indian reserves are areas that are owned by First Nation Bands and which may only be
dienaed (sold or given) to the federal government. A First Nation Band isalegd entity, of
which there are over six hundred in Canada, that is created under the federa Indian Act.® A
Band is andogous to a community or nation of indigenous people. Bands dect governments
which have jurisdiction over any reserve land that the Band may have. Indian reservesarea
cregtion of the Indian Act. They are areas of land that may have been identified in atreaty or
may have been established by government order. First Nations have expressed their
dissatisfaction with the level of control they exercise over decisons that affect their reserves.
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The development of minera resources on Indian reserve landsis regulated by the Indian Act
and the Indian Mining Regulations.*®

2.3 When are IBAs Negotiated?

Recent decades in Canada have seen increased political and legal recognition of the rights of
this country’s First Nation peoples. This recognition has coincided with more explicit
acknowledgement of both hitorical and current injustices suffered by Canadian Aborigind
people. 1n 1982, the Canadian Constitution was amended to explicitly protect the existing
Aborigina and treaty rights of Canada s First Nations. In addition, thereis a growing and
evolving body of jurisprudence in Canada that recognizes and defines First Nations rights. In
1996, the federdly-gppointed Royd Commission on Aborigina Peoples concluded its lengthy
and comprehengve investigation and released an extensive report including recommendeations
for resolving outstanding questions on the legd, political and economic rights and respongbilities
of Canada s Aborigina peoples. Severa fora have been established to resolve outstanding
Aborigina land clams. 1n 1999, the new territory of Nunavut was created, a process that
included the ratification of aland clam agreement that protects the land and resources of the
Inuit.

Despite these achievements, the legd, economic and socid condition of First Nationsin
Canadaisfar from satisfactory. However, the dow advances described above are important
accomplishments and have resulted in wider recognition of the legitimate role of First Nationsin
governance and economic development. This backdrop has supported the increasing
prevalence of IBAS.

Impact and benefit agreements in Canada are negotiated for different reasons, depending on the
particular First Nation’s land and resource rights, the regulatory framework that isin place and
the relaionship that exists between affected communities and the mining company.

Land Clams

Where land clams have been settled, the First Nation may own surface and subsurface rights to
some areas within the land claim settlement area. Such ownership dlows the Firgt Nation to
control whether and how mining can proceed. Generdly, the First Nation will have developed
aminerd leasing or permit system for third parties that are interested in developing First Nation
minerd reserves. Such regulatory requirements alow First Nations to impose the negotiation of
an IBA.

There may aso be portions of aland claim settlement area where the First Nation ownsjust the
surface land, while the Crown owns the subsurface rights. In such cases, theland clam
agreements often grant First Nations a sSignificant degree of control over access to the land.?°
As discussed above, land daim agreements usudly include arbitration provisons for those
Stuations where the First Nation and the holder of the subsurface rights cannot reach an
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agreement on surface access. Such agreements generdly include compensation to the First
Nation in exchange for accessto its land.

There are ds0 likely to be portions of aland clam settlement area for which the Crown owns
both surface and subsurface rights. The First Nation may Hill exercise some rights, such as
notification and consultation rights, regarding the use of thisland.?*

Outgtanding land dams or land dams negotiations may serve as sufficient initiative for mining
companies to enter IBA discussons with First Nations. For example, in the case of the Raglan
mine in Northern Quebec, the mining company Falconbridge agreed to negotiate with the native
Makivik corporation because the federd government had recognized an Inuit claim as meriting
negotiation. Although the claim area did not include the mine, it could potentialy have affected
mine trangportation routes.??

Furthermore, aland claim agreement may explicitly require the negotiation of IBAs for resource
exploitation activities. Thisisthe case with the Nunavut Land Claims Agreement which
requires that an Inuit Impact and Benefit Agreement (I1BA) be negotiated between the
company and the involved Inuit organisation prior to the commencement of a“Mgor
Development Project”? and provides alist of the issues that are gppropriate for inclusion in
[IBAs. Thefederd Minigter of the Department of Indian and Northern Affairs exercises some
powers with regard to the coming into effect of an 11BA.

Likewise, the Inuvialuit Final Agreement in the Northwest Territories establishes provisons
for the negotiation of different types of agreements which fulfil some of the functions of IBAs.
The negotiation of a*“ Participation Agreement” is mandatory when permanent access is granted
to Inuviduit landsin order to undertake significant commercid activities such as mining.?*

Aborigind Rights

When land claims are outstanding, minerd rights may be unclear, particularly if there are
conflicting clams. However, First Nations may exercise some rights regarding land use
decisons for these areas, possbly as part of their congtitutionally-recognized Aborigind rights.
Thisisan evolving area of law.

Government Policy

In other instances, where IBASs are not sought through First Nation and or resource rights nor
are required under aland claim agreement, government may demand that an IBA be negotiated
for agpecific project, on an ad hoc basis. Such arequirement may be part of an overall socia
policy to benefit Aborigind communities or may result because the mineis predicted to have a
ggnificant socid and/or environmenta impact. In the case of the Ekati mine in the Northwest
Territories, the mining company BHP and aborigina organizations voluntarily entered into IBA
negotiations. During the approval process for awater license, when an agreement was not yet
forthcoming, the Minigter of the Department of Indian Affairs and Northern Devel opment
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(DIAND) made the granting of the license conditiona on there being “ satisfactory progress’ in
the negotiations during a 60 day period. The negotiation of IBAsis now considered to be ade
facto, abeit unwritten, regulatory requirement in the North.

Governments may aso require negotiation on a case-by-case basisin order to satisfy their
fiduciary obligation towards Aborigina peoples. This requirement may be imposed more
frequently in areas where land clams are outstanding. Canadian governments' fiduciary
relationship with First Nations requires them to act in the best interest of First Nations and to
protect Aborigind rights.

Private Sector Initiative

Findly, mining companies may view IBAs as a beneficid tool and thus be willing to negotiate
them despite the absence of legd requirementsto do so. IBAs can be agood public relations
practice and can help garner local support for a project, thus reducing its socid risk. In
addition, when mining is taking place in remote and isolated aress, these agreements may be a
way to secure alabour force for the mine at reasonable cost.

2.4 Thelegal Statusof IBAs

IBAs are commonly treated as private contracts between the signatories. For example, the
Nunavut Land Claims Agreement statesthat [IBAs“may be enforced by ether party in
accordance with the common law of contract.”® Where thereis no such lega provision, IBAs
may specify that they be applied in accordance with the law of contract. However, at least one
commentator has warned againgt the characterization of IBAs as purdly private contracts, given
the role that they may play in the regulation of mining activities, such as when they are
encouraged or required as a precondition for the granting of a government license or permit.?’
In such cases, IBAs may have characterigtics of both contractuad and regulatory instruments.

3.0 PRE-NEGOTIATION

An IBA usudly is, and should be, the result of a process of community consultation and
cgpacity-building. The mine & issue may be the community’ s first experience with the mining
industry, people may not be aware of the podtive and negative impacts of mining activities and
therefore, may have a difficult time deciding what to include in an IBA. The community may
aso be divided regarding whether mining should proceed in their territory and if o, under what
conditions?® As aresult, before entering into negotiations with a company, band councils or
leaders usudly discuss the impact of mining a the community level and obtain a“mandate” from
the community. The problem however, isthat very often IBA negotiations occur within short
time frames that do not alow communities to digest al the information about the project, seek
advice from consultants with gppropriate expertise and make an informed decision.



Defining a negotiating position from the outset has severd advantages. Firs, the process of
consultation that is undertaken in order to arrive at such a position devel ops awareness among
community members about the issues at stake and engages them in the process®® Second,
having a clear position on paper increases the chances of promoting one' s agenda. In thisway,
the community’ s priorities, and not the company’s, will form the starting point for negotiations.
Findly, the community’s position aso represents a benchmark for measuring progressin the
negotiations and developing aternative proposalsin the case of standtill.®

Before entering into the negotiation of the IBA, some communities have found it useful to Sgna
memorandum of understanding or agreement in principle to establish the “rules of the game” for
the negotiation, identify the negotiators on both sides and specify the communication channdsto
be followed. While the negatiation of such amemorandum is atime consuming task, it can dso
avoid problems down the road, such as the failure of the parties to comply with their obligations
during the negatiation, leader cooptation or use of the “divide and conquer” dtrategy by the

company.3!

Where multiple First Nation parties negotiate separate agreements with the same company, it
may be useful for the First Nations to agree on principles of cooperation such as which what
decisions can be made independently and which must be made jointly, and whether thereisa
“privileged” party in the agreement that receives greeter benefit (for example, communities that
live closer to the mine and which therefore will be more greetly affected).

4.0 IBA CONTENT

This section provides a brief discusson of the contents of impact benefit agreements. While
earlier agreements focussed on employment, more recent IBAs may include environmental
redtrictions, socid and cultura programs, digpute resolution mechanisms and revenue sharing
provisons, among other elements. In the context of government cutbacks to socid programs
and environmenta regulation, the wide scope of these agreements and the reduced government
role in their negotiation and execution has led to criticism that IBAs are aform of government
downloading that sees companies act as welfare providers and communities as environmenta
watchdogs.

Thereis no formulafor the drafting of an IBA. While the following discussion includes
examples of the issues that are most commonly addressed in impact benefit agreements, the
particular provisons will ultimately depend on the expectations and needs of each community,
aswdl asthe predicted impact of the mine. Examples of some agreements have been included
by way of illustration.

4.1 Introductory Provisons



IBAs commonly include an introductory section that identifies the parties to the agreement,
provides information about their legd rights, states the purposes and the objectives of the
agreement,® defines the terms and acronyms used in the agreement and specifies when the
agreement comes into force and when it terminates. Where there is a government party to the
agreement, the preamble may refer to the link between the IBA and government policy
objectives, land use planning gods or socid programs.

As explained above, companies may view IBAs asatool to secure First Nations support for a
project and may ingst that this be a stated purpose in the agreement. By the same token,
companies may seek to include, in this introductory section or elsewhere in the text, a clause
prohibiting First Nation parties from opposing a project during the government licensing or
environmenta assessment process.  For example, the model agreement used by BHP States
that:

[i]n congderetion for [the company] entering into this Agreement, the [group in
question] will not object to the issuance of any licenses, permits, authorisations
or approvals to construct or operate the Project required by any regulatory
body having jurisdiction over the Project.®

In the case of the Ekati mine, this clause prevented & least one First Nation from objecting to
the decision by the Northwest Territory Water Board to grant awater licence to BHP, while
denying Firgt Nation communities compensation for the impact of this licence on their water

use. Theincusion of such clauses should be avoided, particularly where IBAs are negotiated at
an early stage of a project when information about its predicted impacts may be insufficient or
uncertain.

The introductory section may aso include a description of the project, its phases and duration,
the estimated size of the deposit and the infrastructure it will require, or areferenceto a
document containing such information. This serves various purposes. Fird, it isa point of
reference for the commitments related to the project. 1n addition, clearly describing the works
to which the agreement gpplies, including ancillary infrastructure, reduces opportunities for
disagreement should the project expand in the future. 1t will be much clearer when operations
have expanded beyond their origind scope, requiring amendment to the IBA or the negotiation
of anew agreement. Findly, identifying the phases of the project (initid and advanced
exploration, condruction, etc.) may aso be ussful in the design of socid and employment
programs, as project needs and impacts may vary from phase to phase.

4.2 Employment

Provisons regarding the employment of First Nationsin amining project are usualy a centra
focus of IBAs. Entry into the mining workforce is often difficult for aborigina people because
of differing educationd backgrounds, lack of experience in the sector, the presence of cultura
barriers and discrimination at the workplace and the imposition of work schedules that are
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unfamiliar to aborigind people (for example, the fly-in, fly-out system). Asaresult, IBAs often
incorporate complex employment provisions that may include some of the following:

1.- A hiring policy that gives preference to First Nation job candidates and sets targets or
quotas for First Nation employment in the project —whether in the form of a number of jobs, or
a percentage of the tota employment offered at the mine. This policy may establish some
equiva ence between work experience and schooling, so that indigenous people who have little
or no forma education are consgdered in the hiring process. It may aso specify requirements
regarding the advertisng of available positions in order to give advance notice and priority to
aboriginad people (for example, in aborigind newspapers).

2.- Other dtrategies to maximise aborigina participation in employment, such as the creation of
programs to keep First Nations informed about job opportunitiesin the project and the skills
required for those jobs, about available training opportunities, etc.

3.- Provisons to ensure that aborigind people are the least affected in the case of alay-off by,
for example, giving priority to aborigind status over seniority.

4.- Provisions that help remove the culturd hurdles to aborigina participation in the workplace.
These can include flexible work schedules to accommodate traditiond activities such as hunting
and trapping, facilitiesto alow the preparation of traditiona “country” food in the work camp,
spexifications about housing in the camps, a requirement to use First Nation languages at
work,® cross-cultura training for both First Nation and non-First Nation employees as away
to prevent discrimination, and career support mechanisms for First Nation employees (for
example, counsalling). These provisons are important to ensure that aborigina people fed
comfortable a work, thus reducing employee turnover, a problem identified in some of the
cases analysed for this report.

5.- A clear definition of the procedures for employee evauation and advancement, as well as
labour relaions and employee discipline rules, with the purpose of avoiding discrimination
againg Aborigina people by superiors. In some ingtances, thisinformation has been trandated
into aborigind language.

6.- Training and gpprenticeship programs for Aborigina people, educationa programsin
primary and secondary schools regarding the mining industry, and scholarships thet alow locdl
people to study careers rdated to the mining industry. Where there is a government party to
the agreement, communities may demand that it cover some of the expenses of thistraining.

7.- Specific formulae for caculating Aborigind participation in the workplace and a requirement
that the company collect and publish the information necessary to caculate Aborigind

participation.
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8.- A provison ensuring that subsidised trangportation is provided from the communities to the
work dte. Where Aborigina-owned transportation companies are available, IBAs may cal for
the hiring of these locd contractors.

IBAs may aso create ajoint company-First Nation committee to oversee the enforcement of
the employment-related clauses, to address employment issues on an ongoing basis, and to
design and implement |abour development plans. These plans are prepared regularly (for
example, annudly) in order to modify IBA employment requirements in response to changing
circumstances and when employment Strategies prove ineffective. The plans dso establish
deadlines for meeting Aborigind employment targets. An Aboriginad employment coordinator
may be hired to act as aliaison between the company and Aborigina workers.

Minerals are non-renewable resources that offer finite opportunities for economic devel opment.
In addition, mining projects can be put on hold due to factors beyond the control of a company
or Firgt Nation such asadrop in the value of aminera on the international markets. For these
reasons, it is essentia that First Nation communities consider their employment opportunitiesin
the long run when negotiating IBAs. It is advisable that communities seek investment in
educaion and training in skills that are tranferrable to other industries®® Some IBAs go
beyond thisand include provisonsto help First Nation employees find dternative work when
the mine closes.

Finaly, IBAs may demand that some of the above requirements be imposed not only on the
mining company but also on its contractors and subcontractors, which are not usually partiesto
the agreements.

4.3 Economic Development and Business Opportunities

This section of an IBA promotes the establishment and development of aborigina businesses
that can supply the mining company with necessary goods and services.

Agreements often include a dause obliging the mining company to give priority to Aborigind
bus nesses when awarding contracts. This may include the setting of specific target such asthe
provision of a certain percentage of the mine's needed goods and services by Aborigina
busnesses. IBAs may specify the formulato be used for cdculating Aborigina content in
tenders. The achievement of Aborigina-content targets can be facilitated by requiring that the
company inform Aborigind organisations about contract opportunities before publicly
advertiang them. Failing the identification of an appropriate Aborigind business, the IBA may
require that the non-Aborigind business wining the contract employ as many Aborigind people
as possihle. The company can aso be asked to give a detailed written explanation to those
Firgt Nation bidders that are unsuccessful in securing contracts.
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Very often, Aborigina businesses do not have the technical, indtitutional and financid capacity
and expertise to provide the goods and services that are needed by a company and to present
successful tenders within alimited time frame. Some IBAstry to address thisissue by:

a) requiring the mining company and to provide information about the company’ s tendering
process,

b) requiring the mining company or government to give or fund workshops on how to prepare
tenders,

c) providing extensonsto Aborigind businessesin the preparation of tenders,

d) requiring that the company assst Aborigina businesses to secure financing by, for example,
providing them with |etters of intent or conditiona contracts® or by encouraging Aborigind and
non-Aborigind enterprises to form joint ventures,

€) requiring that the company give Aborigina businesses advance payments in order to help
them to initiate contracts,®

f) dlowing aborigind businesses to use the company’ sinfrastructura services, such as roads
and airstrips, and

g) “unbundling” contracts. Thisrefersto the divison of complex contractsinto smaler, Smpler
components that are tailored to specific Aboriginal businesses.,

A joint company-First Nation committee may be established to facilitate the involvement of
Aborigina busnessesin aproject and to facilitate communication between the parties. Such a
committee can be granted respongbility for the monitoring and reporting requirements that may
be established under an IBA regarding the involvement of First Nations businessesin the
mining project. In addition, an Aborigina coordinator may be hired to assst Aborigina
businesses to take advantage of contract opportunities offered by the company.

IBAs may list the goods and services that the project is predicted to need during itslifespan in
order to help communitiesidentify business opportunities. Findly, some IBAscal for the
creation of an Aborigina businessregistry that can be made available to the mining company.
Funding for the creation and maintenance of such aregistry should be specified in an IBA.

4.4 Financial/Equity Provisons

IBAs may include clauses ensuring that loca communities receive other economic benefits from
the mine, gpart from employment. These benefits commonly include roydlties, profit shares or
fixed cash amounts that are linked to specific eventsin the lifetime of the mine® They may dso
include equity interests in the project, with possible representation of First Nation parties on the
company’s board of directors.

Equity participation in minerd development isaway in which Firgt Nations can secure funds to
invest in capacity-building and economic diversfication, while building entrepreneurid, financid
and adminigtrative capacity. However, equity participation poses the risk of negative returns.
In addition, Aborigina communities often lack the initia capital needed to acquire such equity.

13



The section of an IBA that isfocussed on financid contributions may dso include compensation
to individuals who suffer losses caused by the operation of the mine for example, hunters.®
Compensation mechanisms are important because a mine may have impacts that are greater
than those predicted. IBAs may aso specify the process to determine who is an “ affected”
party and the method to be used for caculating compensation.

When drafting IBA clauses related to economic opportunities or compensation, it is useful to
keep in mind that mining often causes sgnificant economic inequdities within acommunity.
Mining can enhance the income opportunity of some (those who are able to secure jobs or
contracts a the mine, those who receive compensation) while undermining the sources of
income of others (those whose land is expropriated or polluted, those who depend on wildlife
that is adversdly affected by mining activities, etc).** A mechanism to address these imba ances
may be necessary to help affected groups could be useful .#2

45 Environmental Protection

Environmenta provisons may be found in the body of an impact benefit agreement or in the
form of aschedule to the agreement. The parties can dso negotiate an environmenta
agreement that is separate from the IBA.*® The environmenta provisions contained in IBAs
supplement al applicable environmentd laws and regulations. In jurisdictions where these
regulations are weak or ambiguous, or in the case of projects that are not required to go
through an environmenta impact assessment, this section may be aFirst Nation’s only chance
to ensure that the environmental impact of the project will be minimised.

Where an environmenta impact assessment (EIA) is required and has been conducted, an IBA
can include, either in the main body or in the form of an atachment, an andyss of the project's
anticipated impacts, the measures that will be taken to minimise them and sometimes, a
commitment to explore dternaives to particularly damaging practices* I the IBA is signed
prior to the commencement of the EA process, the agreement may establish guidelines and
mechanisms to ensure First Nation participation in that process,

It is advisable that communities establish their own environmental standards and seek to
incorporate these sandards in an IBA. Exigting lega standards may be weak or unclear. They
may a0 be unsuitable for First Nation communities which often rdy more intengvely on naturd
resources than urban communities and which often place cultural and spiritua value on nature.
Furthermore, existing standards are vulnerable to amendment. Indeed, in recent years, the
mining industry has lobbied againgt prescriptive standards in Canada and for the weakening of
environmenta regulaions® The establishment of more stringent environmenta requirements
than those that exist at law should avoid the use of qudifiers such as* suitable’ or “satisfactory.”
Instead, parties should seek to establish clear, quantifiable, prescriptive requirementsthat a
court could unambiguoudy interpret and enforce.
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Some Firgt Nations require that specific measures be taken to minimise the impact of amine on
wildlife and Stes of economic or culturd importance for First Nations. For example, the impact
of mining activities on caribou herds is a common concern in IBAsin the North,*® aswell asin
the work of the Independent Monitoring Agency for the Ekati mine. IBAs can adso include
speciad provisonsfor the protection of burid Stes.

In most cases, basdline studies are needed to quantify contaminant levels prior to the initiation
of mining activities. These data can be of enormous vaue for the company’ s environmenta
management plans, to environmenta regulators and to the judiciary, should it be caled upon to
enforce an IBA. Basdine studies are especidly important where there were previous mining or
industrial operationsin order to establish where the new operator’ s respongbility begins. IBAs
may require that the company complete these basdline environmenta studies and disseminate
them among First Nations, or complete them jointly with First Nations.

An IBA may establish an independent monitoring system and/or a monitoring committee. Such
acommittee would grant First Nation parties the right to undertake environmental monitoring in
order to assess compliance with company commitments and to verify company reports
regarding environmenta performance. An IBA may dso regffirm theright of First Nations to
access the company's monitoring locations in order to take samples. Because conducting
independent monitoring can be very expensive, the IBA should specify who will fund these
activities, be it the company and/or governmen.

Members of the monitoring committee should have discretion in the expenditure of the funds.
An interesting example of such agroup is the Independent Monitoring Agency established for
the Ekati mine, which receives funding by the government and the company BHP. The Agency
has seven members which are gppointed by government, the company and the community.

IBAS can establish formd mechanisms for ongoing consultation on the company’s
environmental management plans and mitigation measures. By specifying the Aborigina
organisation or representative that is to be consulted and the procedure to be followed for such
consultation, First Nations can increase their chances of having red input into decision-making
and reduce the likelihood of the company using the “divide and conquer” drategy. IBAS may
aso include aredtriction that certain parts of the environmental management or mine closure
plan may not be changed without Aborigina consent.

IBAs may dso indude contingency measures and may specify the events or pollution levels that
would trigger their use. These trigger points should reflect Aborigind concerns (for example,
they could include pollution measurementsin wildlife or crops) and should be low enough to
prevent irreversible damage. Financid assurances for implementing these contingency measures
should be provided up front, so that implementation does not become embroiled in dispute,

alowing ongoing pollution.

An IBA may require that the company prepare an inventory of al the products and materids
that will be used in the mine, plans for the storage and handling of such substances, and
contingency plansin the event of spill or discharge. Such inventories should be disseminated to

15



Firg Nation parties, who should have the ability to explicitly prohibit the use of certain
products.

A contentious issue regarding the environmenta impact of mining is acompany’s obligations
regarding mine closure and reclamation. Most Canadian jurisdictions require companiesto file
aclosure/reclamation plan for each mine. However, because some impacts such as acid mine
drainage can adversdly affect the environment for decades after mining operations have ceased,
and because there are dready many polluting “orphan” minesin Canada,*’ thisis an areathat
indigenous communities and environmentalists would like to see more heavily regulated.
Among companies, there has been atendency to lobby for “exit tickets’ that alow them to
surrender the closed mines to the Crown and be free of any future liability. Other companies
fold or declare bankruptcy, in which case responsihility for environmental damage is difficult to
enforce.

One way to solve the problem of abandoned minesisto negotiate the provison of atrust fund
or security deposit by the company, specificdly targeted towards covering future reclamation
costs. Thismoney can be returned to the company once the mine and surrounding aress are
clean and reclaimed (for example, upon receipt of clean samples from pre-defined areas), and
following the passage of a defined period of time that should be long enough to cover
unforeseen long-term impacts. Financia assurances for mine reclamation are aready required
in some Canadian jurisdictions, but they have been under attack by the mining industry.*

Findly, IBAs can dso affirm the right of First Nations to clam damages for environmenta harm
incurred as aresult of the construction or operation of the ming,*® aswell as for economic
losses caused by this environmenta damage, such as the loss of cattle or wildlife. In some
cases, amethodology for calculating those damages is specified.

4.6 Social and Cultural Issues

Mining projects can have huge socid and culturd impacts on local communities. Negotiations
with mining companies can be very time and resource consumptive and can cause divisons
within the community. Mine congtruction and operation usudly brings outsders and with them,
new traditions and at times, discrimination. Loca workers have to adapt to new, at times
demanding, work schedules (such asthe “fly-in-fly-out schedule’), which often resultsin less
time for traditiond activities like hunting and time spent with family. These changes can cause a
great ded of tenson within First Nations communities, can negatively impact on traditiona
cultura practices and can result in increases in dcoholism, child neglect and domestic violence.

Asareault, IBAs may include provisons to minimize the potentidly negative socid and culturd
impacts of mining projects. These provisons vary and can be wide-ranging. They may include
agenerd prohibition on the accessing of Aborigina lands, hunting grounds, and burid and
sacred Stes by non-Aboriginds. Moreover, an IBA may place positive obligations on a
company to develop socid programs such as counsdlling services in order to help Aborigina
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communities ded with gress, financid and infrastructural support for community projects or
recreationa programs, and specia provisonsto protect socid groups at risk, such as women
and children.

Socid impact assessments and anthropologica or socia baseline sudies provide key
information to develop socid programs and to protect the interests of the community. In
Canada and Audirdia, there are interesting experiences where aborigina people have
conducted such studies themsdves or have become significantly involved in their
development.>® Such involvement can act as a catayst for community discussion about the
mine, create awareness about its impacts and define the community’ s goas and aspirations in
the negotiation with mining companies. In the case of the Ekati mine, the participation of
community edersin such investigations has played an important role in identifying burid and
hunting sites that require protection.>

IBAs may include the development of programs and/or committees to monitor the socia and
cultural impacts of amine. In the case of the Ekati mine, the Lutsel K’e Dene First Nation is
conducting a series of sudiesin relation to the impact of the mine, some of which rely heavily
on traditiona knowledge.

Theimpact of mining projects on women is an areathat isincreasingly drawing attention among
Firg Nation communities, non-governmental organizations and academics and that in the future
may be reflected in IBAs. Because employment opportunities a mines have traditionaly been
male-oriented, and because women are often disproportionately impacted by the socid
problems associated with mining (for example, an increase in dcoholism and overdl tensonin
the community may lead to more domestic violence; inflation caused by mining may affect
women-headed households disproportionately, etc.), it is often held that women “stand to gain
the least and lose the most” with mineral development.>? Thisis a concern of the Inuit and Innu
women of Labrador who face a proposed minera development in Voisey’sBay. They cdled
for astudy of these issues in the assessment review process for the mine — including the use of
gender-specific methodology. >

The granting of monetary compensation or preferentia employment opportunities to Aborigina
people may lead non-Aborigindswho live and work in the areato fed that they are being
discriminated againg. While addressing the complex issue of Aborigina rights in Canadian
society isobvioudy beyond the scope of an IBA, communities can take measures to minimise
these tensons.  Such measures could include the establishment of programs to create
awareness among non-Aborigina people of the purpose and rationde of an IBA and that foster
agreater understanding of Aborigind cultures. In such programs, it isimportant to emphasise
that the benefits that Aborigind communities receive under IBAS are compensation for the
minerd and other forms of wedlth that companies extract from their territories, often at the
expense of disturbing the environment and community life.

5.0 IBAIMPLEMENTATION AND ENFORCEMENT
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Despite severd decades of IBA negotiations in Canada, the corresponding literatureis fairly
recent and includes little analysis regarding the success of these agreements.  Different variables
affect the extent to which an IBA may succeed in accomplishing its objectives, such as how
committed the parties are, how redidtic their expectations, how much informetion the Aborigind
party has access to and how clearly drafted the agreement and its implementation plan are.

An IBA may establish an implementation committee, sometimes aso called coordination or
management committee. This committee usudly congsts of representatives of the company and
Firg Nation, and may aso include independent members that are jointly gppointed.> Itsmain
role isto keep regular, open communication between the parties, to promote compliance with
the objectives of the agreement, to serve as aforum to discuss and resolve implementation
problems and to appoint specid committees or Saff to conduct specific tasks. 1n addition,
other committees may be established to address specific issues on aregular basis such as
employment and environmenta management. IBAS can dso include requirements for their
forma periodic evauation. This can be carried out by the implementation committee or by
independent consultants.

It is common for IBAsto be written in vague language, with ambiguous terms that hinder their
implementation and enforcement. Commitments like “to take al reasonable steps’, “to make
reasonable efforts’ or “ provided that there is no adverse economic effect on the cost of the
project”® present a problem when athird party such as government, court or arbitrator hasto
adjudge whether the agreement has been breached.

Some IBA provisons such asfinancid provisons or environmental commitments should be
made very specific by setting out numeric stlandards and by specifying pendtiesin case of
breach. However, other provisions, such as those dedling with business and employment
opportunities, are more useful when drafted in away that dlows for flexibility and adaptability
to mine progress and changesin mine needs. The mechanisms and respongibilities for the
periodic review of these issues should be clearly specified, however.

It isadvisable that an IBA establish dispute resolution mechanisms and require that these
mechanisms be exhausted before more confrontationa and costly enforcement measures, such
as litigation, are resorted t0.® However, First Nations should also have the option of accessing
Canadian judicia avenues if needed, by ensuring that they have the financid meansto do so and
that the terms of the IBAs can be unambiguoudy interpreted by a court.

Some Firg Nationsin Canada have tried to include financia incentives or pendtiesto
encourage corporate compliance with IBAs. For example, the Labrador Inuit Association has
sgned an agreement in which employment quotas are linked to revenue. The Associaion wins
a percentage of the company’s profit margin if, in a particular year, the company does not fill
the designated quota of Inuit employees. However, this approach runsthe risk that it will be
difficult to secure additiond jobs beyond the quota and that the company may insgst on
pendising the community if it cannot provide enough employees to fill the quota®
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IBAs usudly contain a standard clause stating that the agreement may be negotiated or
amended under certain circumstances, such as the expansion of the project.® Where IBAs are
sgned a an early stage of the project, amendment or renegotiation clauses are useful because
it may be hard to anticipate al of the project’ simpacts at such an early sage. IBAs may dso
be changed or renegotiated Smply upon agreement of the parties.

6.0 CONFIDENTIALITY

Confidentidity is often imposed by the corporate party during IBA negotiations. The parties
can discuss the agreement with third partiesin a generd way but cannot go into specific detalls.
Some IBAs dso include a clause that forbids the First Nation party from releasing any
confidentia information obtained through the negotiation of the agreement, after the negotiation
has ended, except when thereis alegd obligation to release such information. In other cases,
the entire agreement is confidentid.

Confidentidity clauses are a contentiousissue. While it is understandable that a company may
wish to treet some parts of an agreement confidentialy, such as those clauses that could affect
its share price, confidentiaity clauses sgnificantly limit the extent to which Aborigina
communities can learn from each other’ s experiences and the extent to which the generd public
and government are informed about such agreements.  In addition, when multiple First Nation
parties negotiate separate agreements with the same company, confidentidity prevents them
from working together, strengthening their bargaining position and negotiating fair agreements.
Confidentidity clauses should be avoided.

7.0 COST OF IBAs

Sarting with the process of community consultation and finishing with the closure of amine,
negotiating and implementing an IBA is an expensive process. Consequently, the issue of
funding needs to be addressed from the beginning. While the availability of funds for an
affected community will not place them on equd footing with amining company, it will
sgnificantly improve the community’ s bargaining postion and its possibilities of enforcing an
agreement.

Negotiation costs include travel expenses, legd and environmenta expertise and information
dissemination among community members, among others. Some IBAs require that the
company reimburse Aborigind communities for the costsincurred in their negotiation.*
However, these communities may not have money to pay the costs up-front or the ability to
obtain loans. In Canada, some Firgt Nations have secured money from the company in
advance of the negotiation process, without restrictions regarding the consultants or lawyers
that they could hire. In other instances, government has provided funding for IBA negotiations.
This was the case with the first Inuit Impact and Benefit Agreement which was negotiated
between Echo Bay Mines and the Kitikmeot Inuit Associaion.®
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Implementation and enforcement of an IBA isaso an expensvetask. The various committees
have expenses and their members have to meet, often travelling long distances and neglecting
economic activities. Conducting environmental monitoring requires the hiring of experts and the
use of sophigticated equipment.  Where controverses arise, there are costs involved in the
hiring mediators. IBAs should clearly specify how these expenses will be paid.

In addition to the monetary codts, there are the socid costs of having community leaders
consumed by the often prolonged information-gathering and negotiation processes associated
with IBAs. Thistakeswhat are often scarce human resources away from other important
issues such asland clams and socia issues.

8.0 LIMITATIONSAND TRAPS

This section includes reflections that are based on Canadian First Nations' experiences with
IBAs and on the critiques of several commentators.

It isimpaossible to overestimate the importance of considering IBA implementation during
negotiation. Parties should gtrive for a consensus-based implementation plan that
unambiguoudy sets out roles and responsibilities.

Unlessthe IBA (or some other mechanism such as aland clam agreement or arevenue -
sharing agreement) includes a measure for revenue sharing, the economic benefit received by a
community will be very locdized. In other words, there will be no regiona benefit, despite the
possibly of there being widespread impacts from mine operations. This scenario is especidly
problematic in Situations where the provincid or centra government does not collect roydties
that are reinvested in affected regions.

When there are multiple First Nation parties, the use of bilateral negotiation Srategies may
result in competitiveness among affected communities. Thisis especidly the case where the
negotiations are confidential. Communities can ing<t that negotiations be collective and openin
order to avoid the use of the “divide and conquer” strategy.

Thereislittle guidance regarding what an IBA should contain and exactly which provisonsa
First Nation should seek. According to the Kitikmeot Inuit Association, even where the
negotiation of IBAs is mandated under aland claims agreement, as is the case under the
Nunavut Land Claims Agreement, and the land clams agreement gives guidelines regarding
IBA content and procedure, there is till too much latitude in the negotiation of IBAs and too
much uncertainty about the roles and responsibilities of the different parties®® This Situation
arises because there are no forma regulatory guideines for the negatiation of IBAsin any
jurigdiction in Canada. As areault, the strength of the agreement from a First Nation
perspective often depends on the community’ s bargaining power. This unfortunate Situation
leads to incongstency and cdls into question the value of the impact benefit agreement as atool
for achieving public palicy gods.
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IBA negotiations can last for years. The financid and human resource costs are very greet.

A common reason for the failure of an IBA isthe premature closure of the mine. This should be
contemplated during negotiations and should be addressed in the agreement.

The economic development goas of IBAs have not aways been met. Thereis often a poor
match between the mine' s needs and the skills and interests of First Nations people.
Employment quotas are rendered meaningless if there aren’t Aborigina people who are
qudified to fill needed jobs. It is necessary to have along lead-up time (pre-operation) for skill
development and education, dlowing First Nations to have meaningful participation in the
mining sector. The dternativeisfor Frst Nationsto fill postions that require little or no training.
This curbs sustainable economic development and breeds dependency.

There is scepticism about whether IBAs are good tools for the promotion of long-term
Aborigind economic development given the boom-bust nature of mining.

Mechanisms must be established beforehand in order to permit communities to make collective
decisions about the management and alocation of cash payments.

Thereisaconcern that the use of IBAsfor environmenta regulation purposes will undermine
the development and gpplication of strong, universaly-gpplicable legd regulatory systems.
Moreover, the tying of environmental performance to negatiations concerning the transfer of
economic benefits may result in trade-offs that weaken environmenta protection.

Information from environmenta and/or socio-economic impact assessments could be very
useful to Firgt Nationsin their IBA negotiations. First Nations may therefore ingst that such
studies be undertaken pre-negotiation.

IBAs should address mgjor changes in circumstances such asthe sde of themine. In
particular, it should be decided whether the purchasing company will be obliged to honour the
agreement or whether a new agreement will be negotiated.

9.0 CONCLUSIONS

Impact and Benefit Agreements are one way to address many of the socid, environmental and
culturd impacts of mining projects and to ensure that loca communities benefit from these
projects. However, the contribution of commercid mining operations to community
development depends on the type of agreement that is negotiated, how it is drafted, whether it
is conceived with along-term vison and how it is linked to development policy. This, inturn,
depends on the legd protection, government support, financia resources, and accessto
expertise and information that Aborigind communities are afforded.
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The experience of First Nations in Canadain the negotiation of IBAs s ingructive.
Recommendations that First Nation communities and legd advisors have to offer about IBAs
indude:

1.- Form agood negotiation team, with people who can represent the interests of all the sectors
of the population involved, aswell as expertsin environmentd, legd and mining issues. Try to
separate the team from the internd politics of the community (particularly if thereisahigh
turnover of leaders or chiefs).

2.- Secure funding. Forming ateam, developing a plan, and negotiating and implementing an
IBA can be very expensve. IBAs should include generous provisions for covering the costs of
implementation committees, reporting and consultation. Idedlly, the company should cover
someor al of these costs.

3.- Develop agood plan. Make sure that your community understands the impacts of mining
and what is at risk by holding discussions at the community level and where possible, request
that the company/government give you enough time to consult with your community. With the
help of experts, develop a negotiating position that can serve as areference. Be clear asto
which dements are non-negotiable.

4.- Establish cooperation principles between the parties (mining companies, government, other
communities). This can be done by signing amemorandum of understanding.

5.- Keep along-term perspective in mind. Do not settle for afew jobs and recreational
programs at the expense of neglecting environmentd protection and community development.
Invest in training, skills development and economic diversfication.

6.- Make agreements as specific as possible, so that they can be enforced. Avoid vague
language. Clearly specify responghilities and targets and time frames for meeting them,
formulas for caculating aborigind employment and participation in economic development,
environmental standards, and contingency measures and the indicators thet trigger them.

7.- Establish conflict resolution mechanisms that can be resorted to before taking more radica
and costly measures like going to court or trying to close down the mine' s operations.

8.- Maintain communication with the company. IBAs are just one component of a relationship
between the company and the community that has to be continuoudy nurtured.

9.- Do not agree to clauses that compromise the community’ s sovereignty or its right to object
to aparticularly damaging practice. Avoid stating that the purpose of the agreement isto
support the project. The benefits that a community receives are a share of the wedlth thet a
company takes from the community’ s territory and is compensation for the environmental and
socid impacts that mining will have. Communities do not need to compromise their power in
exchange for such compensation.
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First Nation. (Kennett, 1999b).

21.For example, the Sahtu Dene Metis and the Gwich’in comprehensive land claims agreements. (K ennett,
1999h).

22.0'Reilly and Eacott, 1998.

23. Article 26 of the Nunavut Land Claim Agreement defines a Major Development Project as one that entails the
“development or exploitation, but not exploration, of resources wholly or partly under Inuit owned lands’
and the hiring “during any five-year period, [of] more than 200 person years of employment or entails capital
costsin excess of thirty-five million dollars ($35,000,000.00), in constant 1986 dollars’ (quoted in Keeping,
1999 at 53).

24 Keeping, 1999 at 31.

25.See Kennett, 1999b, and Personal Communication, Doug Paget, DIAND, October 12, 2001.
26.Article 26.9.

27 .Kennett, 1999b.

28.At times these divisions correspond to differences within the community in terms of economic activities
(for example, farmers may be more opposed to mining than truck drivers), age (because elder
people may seek to preserve traditional culture whereas young people may want jobs at the mine),
gender (because work opportunities at mines have traditionally been more available to men,
whereas women tend to carry the impacts of mining more heavily), etc.

29. The experience of the Innu in Labrador through the work of the Taskforce on Mining Activities was
very interesting in this regard (www.innu.ca).

30.See the analysis of the Cape Y ork negotiation model in O’ Faircheallaigh, 2000.

31.In the case of the Raglan Agreement, the Makivik Corporation signed a Memorandum of Understanding
with Falconbridge. The Innu Nation has also drafted a document entitled “Mineral Exploration in
Nitassinan: A Matter of Respect”, which isavailable at www.innu.ca. Companies are asked to read
this document before negotiating with the Innu Nation. Likewise, the Tahltan First Nation set a
series of development principlesin the 1980s that to date provide guidance in the negotiation with
mining companies.
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32. For example, the purposes of the Raglan Agreement between five First Nation corporations and Société
Miniére Raglan du Québec Ltée areto:
-facilitate the devel opment and operation of the minein an efficient and environmentally sound
manner
-facilitate equitable and meaningful participation for Inuit Beneficiaries
-ensure that Inuit Beneficiaries derive direct and indirect social and/or economic benefits
-ensure that the monitoring of impacts takes place and that unforeseen impacts, or impacts the
scope or significance of which are greater than foreseen, are addressed
-secure the support of the Inuit Parties for the devel opment and operation of the mine, and
-provide an efficient ongoing working relationship between the parties.

33.Quoted in Keeping, 1999a at 77.

34. Theframework for IBA negotiation established under the Nunavut Land Claims Agreement prevents
companies from including clauses of thiskind by stating that “the negotiation and conclusion of
an [1BA shall be without prejudice to any participation by the DIO [Designated Inuit Organization],
any other Inuit organization, and any Inuit in any hearings or other proceedings of the NIRB
[Nunavut Impact Review Board], the National Energy Board or any other administrative agency, or
to the enforcement or contesting of any decision or order of such agency”. (Art. 26, section 26.9.2.
Quoted in Kennett, 1999a at 46).

35. This could include the transl ation of job advertisements, workplace signs and instructionsinto
Aboriginal languages. Some IBAs also include language training for First Nations employees.
Under the Raglan Agreement, the rules of conduct and the assessment criteriafor work in the mine
areto be explained to employeesin trilingual format.

36.0’Reilly and Eacott, 1998; K ennett, 1999b.

37.TheInuit IBA between Echo Bay and the Kitikmeot Inuit Association for the ULU Project reads “for
contracts under $100,000, Echo Bay shall provide letters of intent to those businesses to which
Echo Bay intends to award a contract subject to the business being able to obtain financing; and
for those contracts for an amount greater than $100,000, Echo Bay will provide conditional
contracts” (5.20).

38.ThelIBA between Echo Bay and the Kitikmeot Inuit Association reads: “for contracts |ess than $50,000,
Echo Bay may provide the successful Inuit business, excluding joint ventures, a 5% advance
payment to assist the businessin start-up. Echo Bay may elect to provide the 5% advance
payment through in-kind services.” (5.21).

39. For example, under the Raglan Agreement, the First Nation signatories receive CDN$1 million payable
when the company decides to proceed with the mine and CDN$1 million payable when the mine
starts producing commercially. Payments are placed in atrust fund. Likewise, the agreement
envisages that the communities will receive CDN$575,000/year for the first 5 years of commercial
production; CDN$775,000/year for years 5 — 9 of commercial production and CDN$1,075,000/year
for years 10 to the end of commercial production (if the mine operates for 15 years, the Inuit will
receive CDN$14,125,000). The Inuit also receive 4.5% of annual operating cash flow. Thisincludes
mine revenues less costs (costs include payments that are made to the Inuit). During 15 years of
operation, this could be worth between $50 and $60 million dollars.
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40.Under the Raglan Agreement, the parties are to enter into a separate protocol governing compensation
or remedial measuresfor individual Inuit harvesters whose camps and equipment need to be
relocated in order to accommodate the works associated with the mine.

41.0'Faircheallaigh, 1998.

42.1nequalities can also arise between communities. In the Y ukon Territory, there is an accord among First
Nations whereby all communities can receive financial benefits from resource development
projects, even from those occurring on another First Nation’s land.

43.For example, the Environmental Agreement for BHP' s Ekati mine with signatories BHP, the federal
government, and the government of the Northwest Territories. Aboriginal organizations signed an
implementation protocol for the Agreement.

44, with regard to the Raglan project, the mining company commissioned an Environmental | mpact
Assessment (EIA) for themine. The EIA identifies the mine's potential environmental impacts and
assesses the significance of theseimpacts. The EIA also sets out mitigation measures that the
company agrees to undertake with respect to the impacts identified. Should better or more cost
effective mitigation measures be discovered, the company, following consultation with the Raglan
Committee (an oversight committee), may replace the measures originally identified in the
agreement.

45, See Chambers and Winfield, 2000.

46.The Lupin Socio-Economic Plan between Echo Bay Mines and the Government of the Northwest

Territories reads: “the company will take whatever precautions are necessary to minimise
disruption to the migrating herds, including suspension of flightsto the site for periods of up to 2
weeks.”

47 .1t is estimated that there are 10,000 abandoned mines in Canada and 6,000 abandoned tailings sites, and
that less than 20% of the lands affected by abandoned metal mines have ever been reclaimed
(Chambers and Winfield, 2000 at 42).

48.Financial assurances for closure are required in British Columbia but have been under attack. See
Chambers and Winfield, 2000.

49, For example, the Raglan Agreement includes a clause assuring that the agreement does not affect the
right of any party to claim damages caused by toxic substances that result from mine operations.

50.See O'Fairchedllaigh, 1999; Laneet. al, 1997.
51. BHP currently has stewardship for approximately 126 archeological sites (Kerr, 2000 at 17).
52.Tongamiut Inuit Annait, 1997.

53.1bid.

54. The Raglan Agreement provides for the creation of the Raglan Committee. Its purposes are to provide
aformal forum for communication between the parties, to establish aframework for cooperation
regarding the implementation of the agreement and the mine, and to carry out a number of
additional functions. The committee is comprised of 3 representatives from both the Inuit and
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company Parties. Thereisaseries of provisions regarding decision making and dispute resolution
within the Committee.

55.Taken from the model agreement used by BHP, discussed in Keeping, 1998.

56. Under the Raglan Agreement, parties must first try to resolve any disputes by negotiation. Failing this,
the agreement dispute resolution mechanismisinvoked. The dispute is submitted to the Raglan
Committee. |f the Committeefailsto come to adecision that is supported by amajority of its
membership, theissue goesto the Presidents of the parties. They are permitted to refer the
dispute to formal mediation/arbitration. If the Presidentsfail to resolve the dispute or to refer it to
mediation or arbitration, any party can commence legal proceedings.

57.See O'Reilly and Eacott, 1998.

58. Under the Raglan Agreement, if the company decides to exploit depositsin the claims area, other than
those named in the agreement, it must undertake an Environmental Assessment and present the
resultsto the First Nation party. Based on the EA, the parties, through the Raglan Committee, will
prepare and execute a summary of the impacts, mitigation measures, monitoring programs and the
significance, following mitigation, of the impacts resulting from the new developments. This
summary then becomes an annex to the agreement.

59. In the case of the Raglan mine the company paid CDN$195,000.
60.0'Reilly et.a, 1999.

61.Kennett, 1999b.
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