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COSTS AND ACCESS TO JUSTICE IN
PUBLIC INTEREST ENVIRONMENTAL LITIGATION

PART I. INTRODUCTION
A.  Who We Are

We are public interest organizations that provide pro bono legal services to citizens and citizen
groups in public interest environmental law proceedings.

1) Environmental Law Centre

The Environmental Law Centre (“ELC”) is a non-profit society that operates the ELC Clinic at
the University of Victoria, Faculty of Law. The ELC Clinic is Canada’s first, and largest,
curricular public interest environmental law clinic. Committed to scientific integrity in
environmental decision-making, the ELC works with First Nations, environmental non-profits
and community groups to protect the environment through legal education and outreach, law
reform, and advocacy before various tribunals and courts. For over twenty years, the ELC has
provided free legal services to its clients, enabling them to access the justice system in ways that
would not otherwise be possible. The ELC has a longstanding interest in costs law reform and
access to justice that it has advanced through law reform efforts, scholarship, and legal advocacy
including appearing in its own name as an intervenor in the Supreme Court of Canada to make
submissions on costs and public interest litigation.*

2) Ecojustice Canada

Ecojustice Canada (“Ecojustice”) is a national non-profit charity making the case for a better
Earth. For the last twenty five years, we have provided legal services to community and
environmental groups and individuals through funding legal, scientific, and support services.
Our practice is focused on litigation of public interest environmental law test cases to establish
points of law that are of broad importance in the environmental sector. These cases are also
public interest cases in that we do not usually represent parties who have a substantial private
interest in the issue. We also have an access to justice mandate wherein if clients have the means
to secure private bar counsel we sometimes do not represent them. Our model is to bring a small
number of impactful cases. Legal services are provided on a pro bono basis, but clients of our
lawyers are billed at-cost for disbursements. Adverse costs awards are sought to compensate
Ecojustice for funding legal services and for reimbursing client disbursements. No-costs
agreements are frequently negotiated with government respondents. However, due to the test-
case nature of our practice, adverse costs awards play a relatively minor role in funding our legal
services. The bulk of our funding comes not from such awards, but from charitable donors.
Likewise, our clients rely primarily on donors to fund their disbursement costs.

1In 2007, the ELC intervened before the Supreme Court of Canada (with Sierra Legal Defence Fund, now
Ecojustice) to make submissions on costs in Little Sisters Book and Art Emporium v. Canada (Commissioner of
Customs and Revenue), 2007 SCC 2.
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3) Canadian Environmental Law Association

The Canadian Environmental Law Association (“CELA”) is a public interest law group founded
in 1970 for the purposes of using and improving laws to protect the environment and human
health, particularly in relation to vulnerable or low-income communities. CELA is funded by
Legal Aid Ontario as a specialty clinic, and CELA lawyers represent individuals, citizens’
groups, and First Nations in courts and before tribunals on various environmental matters.
CELA clients are responsible for paying disbursements incurred by CELA on their behalf, and
for paying adverse cost awards, if ordered. CELA’s legal services are provided to clients
without charge, but CELA lawyers may seek costs on behalf of clients, and such costs, if
awarded, vest in Legal Aid Ontario. CELA has been involved in environmental proceedings in
the Federal Court and Federal Court of Appeal, both as counsel of record and as a litigant in its
own name.

B.  Purpose of these Submissions

The purpose of these submissions is to provide the Federal Court of Appeal and Federal Court
Rules Committee (“Rules Committee”) with our responses and comments to the Review of the
Rules on Costs Discussion Paper dated October 5, 2015 (“Discussion Paper”).

We will focus our submissions on portions of the Discussion Paper that are relevant to public
interest environmental litigation based on our research and collective professional experience.
Where we speak to “public interest litigation” in these submissions, we do so from our points of
view as public interest environmental lawyers.

Our submissions will be divided into the following parts. In Part 11, we will discuss why access
to justice should be the overarching purpose served by costs awards in public interest litigation.
These submissions address questions 1 to 3 in the Discussion Paper. In Part I11, we will discuss
various reform proposals that address approaches to costs in the Federal Court of Appeal and
Federal Court (“Federal Courts”). These submissions generally address questions 5 to 9 in the
Discussion Paper. In Part IV, we summarize our key recommendations to the Rules Committee.

PART II. ACCESS TO JUSTICE IN PUBLIC INTEREST LITIGATION
The Rules Committee in the Discussion Paper asks the following questions:

1. Inyour view, what are the purposes served by costs awards?

2. Do you agree that indemnification, discouraging disproportionate or otherwise
abusive litigation behaviour, encouraging settlement and ensuring access to justice
are proper purposes?

3. Should any of those purposes be prioritized?

We agree with the Rules Committee that, generally speaking, the four purposes served by costs
awards are indemnification, encouraging settlement, discouraging frivolous suits and abusive
litigation conduct, and access to justice. We submit, however, that in the context of public
interest environmental litigation, access to justice should be the overarching purpose served by
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costs awards. This conclusion flows from a consideration of the unique characteristics of public
interest litigation, and the importance of ensuring that costs rules are alive to the distinctions
between public interest litigation and private litigation.

Bearing in the mind the differences between these two types of litigation is important for
developing an approach to costs that is appropriate in the context of public interest
environmental litigation. Many of the principles and values that inform costs law reflect the
imperatives and dynamics of private litigation. It should not be assumed that these same
principles and values apply equally (or at all) in public interest litigation.

A. Discouraging Frivolous Suits

Of the four listed purposes served by costs awards, discouraging frivolous suits and abusive
litigation conduct is the least compelling. There is little or no evidence to suggest that this is a
real problem for the judicial system.? As Justice Cromwell has recently observed, in a leading
Supreme Court of Canada standing case, concerns about preventing a flood of lawsuits brought
by “busybodies” can sometimes be overstated:

Few people, after all, bring cases to court in which they have no interest and which serve
no proper purpose. As Professor K. E. Scott once put it, “[t]he idle and whimsical plaintiff,
a dilettante who litigates for a lark, is a specter which haunts the legal literature, not the
courtroom”: “Standing in the Supreme Court — A Functional Analysis” (1973), 86 Harv.
L. Rev. 645, at p. 674.3

In fact, as we will address below, a far more compelling concern is that application of the
common law preference that costs should follow the event will deter the bringing of meritorious
cases that would advance the public interest.

B. Encouraging Settlement

Although the prospect of adverse costs presents an initial barrier to launching a public interest
environmental case, it is not an important factor in encouraging settlement of public interest
cases. This is particularly so in the context of judicial review applications, which is the primary
form of legal proceeding commenced by our respective clients before the Federal Courts. The
weakness of costs as an incentive to settle in public interest cases is a function of the difference
between private and public interest litigation.

In private civil litigation, litigants seek to vindicate or defend against a private right that is often
amenable to monetization (e.g. a property or contractual right, or a right to damages due to a tort
or nuisance) or pertains to a private good (e.g. real property, chattel, or intangible property such
as a patent or a licence). Private interest litigants tend to have a real, often economic, stake in

2 See Raj Anand and lan G. Scott, QC, “Financing Public Participation in Environmental Decision-Making” (1982)
60 Can. Bar Rev. 81 at 86-87.

3 Downtown Eastside Sex Workers United Against Violence Society v. Canada (Attorney General), 2012 SCC 45 at
para. 28.
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proceeding with—and defending against—these types of civil litigation. In these circumstances,
parties across the lis can come to a mutually satisfactory and beneficial position by agreeing on
some monetary amount for settlement.

In contrast, public interest litigants typically seek to assert the vindication of a public right or the
enforcement of a Crown obligation that is often resistant to monetization (e.g. a Charter right for
the former, or a duty to protect a listed species under the Species at Risk Act for the latter) or that
targets a subject which is a common or public good (e.g. clean air or water). While litigants who
bring public interest lawsuits may not always be devoid of private interest motives, private
motives rarely justify bringing the claim in an economic sense. Furthermore, public interest
litigants are driven by broader issues of public importance that transcend the immediate interests
of the parties to the lis. In these circumstances, in our experience, settlement is rarely a realistic
outcome.

Moreover, in public interest cases, opportunities for settlement are not common as settlement
would often would require government actors to change administrative practices or admit to
unlawful practices. In most cases (except those where the litigants lacked a procedural
opportunity to do so), public interest litigation is preceded with a written request or warning that,
if acted upon by the respondents, would avoid the need for litigation ab initio, or would result in
settlement discussions at an early stage of the litigation. Even though public interest
environmental organizations lack deep pockets and are greatly concerned about the potential for
adverse costs, opportunities to resolve such issues without a hearing are truly very rare. In the
environmental context, the respondents in judicial review applications are typically government
or industry parties with deep pockets who are unmotivated to settle by the prospect of a potential
adverse cost award. We would note anecdotally that settlement of both public and private
interest environmental cases is in fact far more common in the United States where there are no
costs, and more frequent successful litigation of these issues. This demonstrates that, where
public interest litigants have settlement options available to them, they do take advantage of
those opportunities, even without the threat of adverse costs. However, it makes little sense to
penalize litigants through adverse costs where settlement is not a realistic option.

Lastly, it is important for the Federal Courts costs regime to recognize that environmental
organizations (as well as other public interest organizations) advocate to persuade elected
politicians in the legislature to enact laws that protect the public good. The proper interpretation
and application or implementation of the requirements of these laws is therefore of utmost
importance to public interest litigants. In our experience, the vast majority of individuals and
organizations who bring environmental cases on such issues as clean air or water or endangered
species are genuinely motivated by the broader legal, governance, environmental, and
interpretive principles at issue and not only the narrow lis between the parties. Crucially, we
note that, as a result of their experience in advocacy on issues related to the lis, the vast majority
of such litigants are granted public interest standing.
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C. Indemnification

The main rationale supporting indemnification as a purpose served by costs awards is
compensation.* This is a “fault-based” rationale that aims to compensate the successful party for
its costs because it has been wronged at the hands of the unsuccessful party. Alternatively,
indemnification is justified as “spoils” to compensate the victor for the legal expenses that it
incurred to vindicate or defend its legal rights in the courts. There are two main reasons why this
rationale does not apply in public interest litigation, particularly where the public interest litigant
is unsuccessful. Firstly, unlike in private civil litigation, unsuccessful public interest litigants are
usually not at “fault”. They seek to vindicate a public right to hold government to account in
accordance with the rule of law. That they were unsuccessful in their claim does not mean that
they did something wrong that should be punished by a costs award. Secondly, an unsuccessful
public interest litigant should not be required to compensate the successful government party
because such litigation accrues public benefit (e.g. clarifying the interpretation or application of
an environmental statute), regardless of the outcome of the proceeding. Therefore, in our view,
the government party should generally bear its own costs, and its expenses ought to be paid for
by the public purse.

Intriguingly, it should be noted that government respondents are becoming more amenable to
offering public interest litigants no-way or one-way costs settlement agreements, perhaps in
response to developments in the public interest costs jurisprudence. However, this occurs
inconsistently and cannot be relied on as an access to justice mechanism. The fact that some
government respondents, who would themselves be entitled to costs, have recognized these
alternatives to be appropriate arrangements more rapidly than the courts speaks to the strong
need for reform in the rules surrounding costs awards.

Indemnification is also a weak rationale for awarding costs against public interest litigants in
favour of private respondents in judicial review applications. Such costs awards undermine, if
not obviate, the access to justice benefits of a costs regime in public interest litigation. Private
respondents are often characterized in costs decisions as innocent bystanders, who have been
forced into the litigation as the result of actions taken by public interest litigants. In our
experience, this characterization is often misleading and inaccurate.’> There is no doubt that the
civil rules require such respondents to be named where they are “directly affected”. But this
does not mean they should be therefore endowed with an automatic right to be indemnified
should they choose to defend, in concert with the government party, litigation brought by public
interest litigants that is ultimately unsuccessful.

Indeed, the involvement of private respondents in litigation of this kind is not always
constructive or helpful. Private respondents often participate in the litigation to “bootstrap” the
reasons provided by the public authority in its alleged legal error. Moreover, such respondents
can impede settlement both by resisting changes to administrative decision-making and by

4 Chris Tollefson, “When the ‘Public Interest’ Loses: The Liability of Public Interest Litigants for Adverse Costs
Awards” (1995) 29 UBC L. Rev. 303 at 309-312.

> See, generally, the discussion of this issue by Perell J. in Incredible Electronics Inc. v. Canada (Attorney General)
(2006), 80 O.R. (3d) 723, 2006 CanLll 17939 at paras. 106-110 (Ont. Sup. Ct. J.) [Incredible Electronics].
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demanding large adverse costs or damages. For example, private respondents have been known
to threaten the governmental authority (against whom a public interest suit has been brought),
with litigation or political consequences if the authority relents and change the practices at issue
in the suit.

In short, it is far from self evident that a private respondent that chooses to align itself with and
lend support to a governmental decision being challenged by a public interest litigant should be
entitled to rely on the indemnification rationale for costs at the conclusion of the litigation. In
these circumstances, courts should look critically at private costs claims advanced on an
indemnity footing. First, as a general rule, we would argue that courts should scrutinize carefully
the appropriate ambit of involvement of a private respondent in a judicial review when that party
subsequently seeks its costs against an unsuccessful public interest litigant. In most cases, this
involvement should be limited to providing context or at most a materially different legal
argument that is needed to protect its own interests in the litigation. Where the private
respondent has “taken on” the arguments of the public authority, and incurs large costs in so
doing, as opposed to playing a more minimal role in addressing issues specific to its own interest,
this should be a factor weighing heavily against indemnification. Second, courts should be
concerned to protect public interest litigants against the “piling-on” effect where the “right” the
private litigant is seeking to defend takes the form of a grant of entitlement to use a public
resource.® Thus, where a private respondent has elected to participate in the litigation, it should
generally bear its own costs as the direct consequence of its self-imposed decision to participate.

D. Access to Justice

The final purpose served by costs awards is access to justice—a principle and purpose that has
gained much attention and importance in legal discourse. As stated by McLachlin C.J., writing
for the majority of the Supreme Court of Canada, “access to justice is fundamental to the rule of
law”.” The Supreme Court of Canada has also held that access to justice is an important
consideratéion to the application of costs rules, particularly in the context of public interest
litigation.

Notably, a survey of public interest environmental litigators in Canada concluded that the spectre
of an adverse costs award was the most formidable access to justice barrier confronting their
litigation clients.® This was broadly regarded as being a function of a variety of factors,
including the potential that their prospective clients could be liable for multiple sets of costs for
various arms of government as well as private project proponents.

Other jurisdictions have recognized the problem that traditional party-and-party costs rules pose
to access to justice. The Ontario Law Reform Commission in its 1989 Report on the Law of

® 1bid.

" Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 2014 SCC 59 at para. 39.

8 British Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71 at paras. 27-30.

9 Chris Tollefson, “Costs and the Public Interest Litigant: Okanagan Indian Band and Beyond” (2006) 19 Can. J.
Admin. L. & Prac. 39 at 49. This finding is consistent with our own experiences and observations as public interest
environmental law practitioners.

Page 6 of 16



Standing stated that the prevailing costs rules in Ontario superior courts posed a “formidable
deterrent” to litigation that seek to enforce public rights.*® Similarly, the Australian Law Reform
Commission in its 1995 report stated that the “costs indemnity rule” had a deterrent effect on
public interest litigation and test cases. Similar findings are contained in Lord Justice
Jackson’s landmark 2010 report on civil litigation costs and access to justice in the United
Kingdom.*?

A key reason why economic barriers to justice for public interest litigation should be a concern is
that such cases can often confer important social benefits as well as benefitting the operation of
our justice system.!® Particularly in the context of judicial review, the ability for ordinary
citizens and citizen groups to bring judicial review applications in order to hold government
officials to account is an invaluable tool for ensuring that the rule of law is upheld. As Jackson
L.J. quoted in his report:

A public law costs regime should promote access to justice. It should be workable and
straightforward. It should facilitate the operation of public law scrutiny on the executive,
in the public interest. This is the key point. For judicial review is a constitutional
protection, which operates in the public interest, to hold public authorities to the rule of law.

It is well-established that judicial review principles ‘give effect to the rule of law’.... The
facilitation of judicial review is a constitutional imperative.

Due to the societal benefits that public interest litigation can bring and the important role that
such litigation can play in upholding the rule of law, we recommend that access to justice should
be the overriding purpose when considering approaches to costs awards at the Federal Courts.

PART IIl.  ALTERNATIVE COSTS REFORM PROPOSALS
The Rules Committee in the Discussion Paper asks the following questions:

5. What areas of law should be treated differently (examples might include: labour law,
human rights law or prisoners’ rights)?

6.  Should actions and applications for judicial review be treated differently?

7.  What are the advantages and disadvantages of one-way fee-shifting? In what classes

of cases would it be appropriate or not?

What are the advantages and disadvantages of a ““no costs” approach?

9. Inwhat classes of cases would it be appropriate or not?

©o

10 Ontario, Ontario Law Reform Commission, Report on the Law of Standing (Toronto: Ministry of the Attorney

General, 1989) at 137ff [OLRC Report].

11 Australia, Australia Law Reform Commission, Costs Shifting — Who Pays for Litigation? (Canberra:

Commonwealth of Australia, 1995) at para. 13.8 [ALRC Report].

12 United Kingdom, the Right Honourable Lord Justice Jackson, Review of Civil Litigation Costs: Final Report

(London: The Stationary Office, 2010) at 304 [Lord Jackson Report].

13 See Anand & Scott (1982), supra note 2; Tollefson (1995), supra note 4 at 312-314; ALRC Report (1995), supra

note 12 at para. 13.6; Martin Twigg, “Costs Immunity: Banishing the ‘Bane’ of Costs from Public Interest Litigation”
(2013) 36 Dalhousie L.J. 193 at 196.

141 ord Jackson Report (2010), supra note 12 at 303.
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As a preliminary observation, we note that question 5 does not make reference to environmental
law as one of the examples of areas of law that may be treated differently by costs rules, even
though the Federal Courts Act confers upon the Federal Courts exclusive supervisory
jurisdiction over bodies and persons exercising powers under federal environmental statutes such
as the Canadian Environmental Assessment Act, 2012, the Species at Risk Act, the National
Energy Board Act, the Canadian Environmental Protection Act, and others.*®

Not only is environmental law a distinct practice area subject to Federal Court oversight, we
would argue that it is a practice area with distinct dynamics and features. Based on our
experience as practitioners in this field, the overarching concern that costs rules reform must
address is the negative impact on access to justice posed by the spectre of adverse costs awards.

With this objective at the forefront, the submissions that follow address three ways that, in our
view, the harmful effects that this spectre presents can be removed or alleviated. These potential
avenues for reform are: 1) clarifying costs rules in the Federal Court of Appeal and Federal Court
for public interest cases; 2) enhancing the availability of protective costs orders for public
interest litigants, and 3) establishing a presumptive default one-way or no-way costs rule for
judicial review applications.

A. Clarifying Costs Rules

Prior to the coming into force of the current Federal Courts Rules in 1998, former Rule 1618
expressly provided that all parties would bear their own costs in all judicial review applications
unless the Court otherwise orders.*® The current Federal Courts Rules now provide the Federal
Courts with full discretionary power over costs.!” With the new Rules, there are no longer
legislated presumptions as to costs rules except in class actions® and proceedings under the
Citizenship, Immigration and Refugee Protection Rules,'® where the presumption is a no-cost
regime. Surprisingly, the Discussion Paper states that “the practice of the Federal Court and
Federal Court of Appeal is to the effect that two-way fee shifting with partial indemnity is the
default rule in all cases”.?® We are unaware of any current enactment or practice directions that
would justify this presumption of two-way costs shifting at the Federal Courts.

The discrepancy between the Federal Courts Rules and the Discussion Paper with regards to the
existence of a default costs rule illustrates the uncertainty that currently exists regarding the
potential for adverse costs awards at the Federal Courts. This uncertainty is compounded by
inconsistency and unpredictability in the Federal Courts’ jurisprudence dealing with the adverse
costs liability of public interest environmental litigants. In a small handful of cases, the Federal
Court has, we would acknowledge, offered transparent and instructive accounts of the applicable

15 Federal Courts Act, R.S.C. 1985, c. F-7, ss. 18, 18.1 & 28.

16 Tollefson (1995), supra note 4 at 313; Chris Tollefson, Darlene Gilliland & Jerry DeMarco, “Towards a Costs
Jurisprudence in Public Interest Litigation” (2004) 83 Can. Bar Rev. 473 at 489.

17 Federal Courts Rules, SOR/98-106, R. 400.

18 1bid., R. 334.39.

19 Federal Courts Citizenship, Immigration and Refugee Protection Rules, SOR/93-22, R. 22.

20 Discussion Paper at 5.
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principles. Notable in this regard are Harris v Canada?, and McEwing v Canada??, discussed
below. Frequently, however, costs decisions in public interest cases are made without the benefit
of counsel submissions on the applicable law. Moreover, where reasons are offered, these tend
to be sparse.

In Harris v. Canada, the Federal Court confirmed that Rule 400(3)(h) provided that the court
may consider the public interest in having the proceeding litigated when determining costs. That
case involved tax litigation by Mr. Harris, a taxpayer who alleged that the Minister of Natural
Revenue had acted illegally by bestowing a special benefit upon certain taxpayers.?> The action
was dismissed. In considering a claim for costs by the unsuccessful Mr. Harris, the court held
that Rule 400(3)(h) was the most significant factor and adopted the criteria from the Ontario Law
Reform Commission for applying an amended costs regime in public interest litigation:

(@ The proceeding involves issues the importance of which extends beyond the
immediate interests of the parties involved.

(b) The person has no personal, proprietary or pecuniary interest in the outcome of the
proceeding, or, if he or she has an interest, it clearly does not justify the proceeding
economically.

(c) The issues have not been previously determined by a court in a proceeding against
the same defendant.

(d) The defendant has a clearly superior capacity to bear the costs of the proceeding.

(e) The plaintiff has not engaged in vexatious, frivolous or abusive conduct.?*

Since Harris, the caselaw on costs in public interest cases, particularly dealing with the adverse
costs liability of public interest litigants has evolved significantly. The development of this
caselaw is reprised in McEwing v. Canada (Attorney General). ® In McEwing, the court was
called upon to grapple with the appropriate costs award against a set of unsuccessful public
interest applicants who had challenged election results that they believed were tainted by fraud.
In his reasons, Mosley J. characterized the issue as “a matter of high public interest and
analogous to Charter litigation”.?® After recounting the positions of the parties, Mosley J.
canvassed the recommendations of the Ontario Law Reform Commission’s 1989 Report on the
Law of Standing and leading authorities on costs awards in public interest cases, including
Incredible Electronics Inc. v. Canada (Attorney General), [2006] 80 OR (3d) 723; British
Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71; Victoria (City) v.
Adams, 2009 BCCA 563; and Harris v. Canada, [2002] 2 FCR 484.

Justice Mosley concluded that the case fell squarely within the criteria endorsed by the Federal
Court in Harris.?” He also agreed with the applicants that “to impose any significant measure of
costs against them would have a chilling effect” on similar types of public interest litigation in

2L Harris v. Canada (2001), [2002] 2 FCR 484, 2001 FCT 1408 (CanLlI) [Harris].
22 McEwing v. Canada (Attorney General), 2013 FC 953 [McEwing].

23 Harris, supra note 21 at paras 213-226.

24 |bid. at paras. 222-223.

%5 McEwing, supra note 22,

2 |bid. at para. 4.

27 |bid. at para. 18.
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the future.?® As a result, Mosley J. awarded only a modest amount of $7,000 plus disbursements
of $6,206 against the unsuccessful applicants (compared to the approximately $120,000
originally sought by the successful respondents).?®

McEwing is an encouraging and important case. Not only does it articulate the basis for its
decision on costs in a transparent and thorough way that builds on Harris and other relevant
authorities, it does so in a manner that is mindful of broader contextual factors that are relevant
when making decisions of this kind including the evolving jurisprudential landscape on costs
awards and access to justice.

Despite Harris and McEwing, practice in the Federal Courts in relation to costs in public interest
cases has not been particularly predictable or consistent. Among other things, this has meant that
the significance and weight to be given to Rule 400(3)(h) remains unclear, particularly where a
party has already met the test for public interest standing.

We now offer some observations that more specifically address the Federal Courts’
jurisprudence dealing with potential adverse costs liability in environmental cases. For this
purpose, we consider a representative sampling of recent cases that fall into this description.
This sampling underscores the unpredictable, inconsistent, and often opaque nature of the
relevant caselaw.

On the one hand, there have been a significant number of cases in recent years in which the
Federal Courts have declined to award adverse costs against unsuccessful environmental or
Aboriginal litigants. These cases include: Prophet River First Nation v. Canada (Attorney
General), 2015 FC 1030; Peace Valley Landowner Association v. Canada (Attorney General),
2015 FC 1027; Nunatsiavut v. Canada (Department of Fisheries and Oceans), 2015 FC 492;
Council of the Innu of Ekuanitshit v. Canada (Attorney General), 2014 FCA 189; and Grand
Riverkeeper Labrador Inc. v. Canada (Attorney General), 2012 FC 1520. In most of these cases,
it is not clear whether counsel made submissions as to costs. Moreover, the reasons for decision
rendered in these cases tend to be very sparse, generally turning on the conclusion that the
litigation had been brought in, or in some way dealt with, the public interest.

On the other hand, however, there have also been numerous cases in which the Federal Courts
have awarded adverse costs against unsuccessful public interest or First Nations litigants. These
include: Nunatukavut Community Council Inc. v. Canada (Attorney General), 2015 FC 981;
Ontario Power Generation Inc. v. Greenpeace Canada, 2015 FCA 186; Hamlet of Clyde River v.
TGS-NOPEC Geophysical Company ASA (TGS), 2015 FCA 179; Yellowknives Dene First
Nation v. Canada (Minister of Aboriginal Affairs and Northern Development), 2015 FC 1118;
Prairie Acid Rain Coalition v. Canada (Minister of Fisheries and Oceans), 2006 FCA 31; and
Bow Valley Naturalists Society v. Canada (Minister of Canadian Heritage), 2002 FCA 515.
With one exception, none of these decisions offers reasons as to why the unsuccessful litigant
should be liable for adverse costs. The one exception is Bow Valley, where the Federal Court of
Appeal held that the public interest aspect of the case was not enough to override the fact that the

28 |bid. at para. 22.
29 |bid. at para. 24.
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appellants’ case “was largely based on arguments with no factual foundation” and that this factor
“weigh[ed] against granting the appellants relief from costs”*°

Having regard to the above cases, we can identify the following trends. The Federal Courts often
do not refer to either Rule 400(3)(h) or the test in Harris in awarding costs even where the
parties have raised this test and relied on public interest factors (including standing) in their cost
submissions. The public interest factor in Rule 400 is generally not addressed, and frequently no
reasons are given as to why it is or is not accorded weight. This provides public interest litigants
with little insight or guidance into how the costs decisions of the Federal Courts are made in their
cases. In some cases, public interest litigants are protected from costs on the basis that they
raised “legitimate” concerns. In others, the order as to costs is entirely silent on this and other
criteria in the Harris test. In particular, these decisions routinely fail to address why a party
would be granted public interest standing, and yet the public interest factor is not significant
enough to immunize the unsuccessful public interest litigant.

In summary, the broad discretion accorded to the Federal Courts by Rule 400 of the Federal
Courts Rules coupled with the unpredictability in the jurisprudence canvassed above have
resulted in uncertainty for prospective public interest litigants that, in turn has had very real and
negative impacts on access to justice. We will make further recommendations below on possible
avenues for reducing this uncertainty. As a threshold matter, however, we would urge the Rules
Committee to clarify whether there exists a “default” costs rule. As indicated above, the Rules
Committee offers the view that a two-way costs rule is the “default rule” at the Federal Courts
despite the absence of such a default position being articulated in the Federal Courts Rules. At
minimum, therefore, we propose that the Rules Committee recommend that the Federal Courts
issue a “Practice Direction” and a “Notice to Parties and the Legal Profession” that either a)
affirms the absence of a default rule in accordance with Rule 400; or b) gives notice of the
presence of a default rule and the circumstances in which such a default rule will be triggered.
Such a Practice Direction and Notice would provide much needed clarity and certainty to
prospective public interest litigants as to their potential liability for adverse costs awards.

B. Protective Costs Orders

In this section we discuss the role that the potential availability of protective costs orders
(“PCOs”) play in promoting access to justice. The availability of PCOs has been advanced as
one solution to assist public interest litigants to access the courts. The basic structure of such an
order is that the public interest litigant must bring a motion and seek an order protecting them
from adverse costs in any event of the cause. In such a motion (as is the case with cost
submissions after the event), the public interest litigant has the onus of demonstrating why they
should be “exempt” from paying costs. If granted, such orders exempt the litigant from adverse
costs liability on terms prescribed by the court. These terms could range from a complete
exemption, to a cap on adverse costs liability, to a conditional exemption from adverse costs that
is subject to the litigation being conducted in a responsible manner. The theory of such orders is
that they facilitate access to justice for public interest litigants in cases where the issues of broad
public importance might not otherwise be adjudicated.

30 Bow Valley Naturalists Society v. Canada (Minister of Canadian Heritage), 2002 FCA 515 at para. 79.
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In our experience, to date PCOs have failed to enhance access to justice for our clients. The
reasons are as follows:

1.  Securing a PCO requires significant additional resources that are typically
unavailable, particularly at the outset of litigation. Such motions, where they have
been sought, have been highly resource intensive and time consuming to bring.

2. The timing of the motion is disadvantageous as the merits of the case have not been
argued, and the litigant may not yet have been granted public interest standing. Such
a motion must ordinarily be brought at an early juncture, at a point in the process
when counsel are focussed on other competing demands and priorities.

3. Bringing a PCO motion adds risk to the litigation. This is because the outcome of
the protective costs motion is highly discretionary and fraught with additional
uncertainty. Such a motion itself bears the potential of resulting in an adverse cost
award. A client sensitive to adverse costs is unlikely to be willing to take a step that
could actually increase their costs liability if unsuccessful and that is certain to
increase disbursement costs.

4. At the outset, this onus puts the public interest litigant at a presumptive disadvantage.
The dominance of the “loser-pays” approach to costs in the cause tends to hold sway
unless the criteria in the test for a PCO are met. Multiple respondents may oppose
the motion, (as is the case with cost submissions after the event) asserting that the
“loser-pays rule” ought to apply and challenging the litigant on each of the
discretionary criteria.

5. PCOs in Canada®! and elsewhere®? are considered to be “exceptional” and the test for
meeting the threshold for a PCO is often extremely discretionary and sets a high bar.
It is difficult to advise a public interest client whether or not they could be eligible
for a PCO.

Ecojustice lawyers have brought two such motions, one in the Federal Court of Appeal and one
in Ontario Divisional Court. Neither were granted. One was in the case of MiningWatch.*® In
that case, the public interest litigant MiningWatch was successful below. On appeal by the
government respondent and the mining company, MiningWatch brought a protective costs
motion seeking an order that, in the event the appeals were successful, the public interest litigant
should not have to pay costs. The motion relied in part on the Supreme Court of Canada’s
decision in Okanagan setting out principles for interim costs.®* This motion was denied at the

31 See Farlow v. Hospital for Sick Children (2009), 100 OR (3d) 213, 2009 CanLll 63602 at para. 89 (Ont Sup. Ct.
J.) [Farlow].

32 See R. (Corner House Research) v. Secretary of State for Trade and Industry, [2005] EWCA Civ 192 at para 72
(Eng CA).

33 MiningWatch Canada v. Canada (Fisheries and Oceans) (20 February 2008), A-478-07 (FCA) per Sharlow J.A
[MiningWatch].

34 British Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71 at para. 35 (see also paras. 19-21
and 31-37).
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Federal Court of Appeal without reasons except for the statement that “even if this Court has the
discretion to make the order sought, this is not an appropriate case in which to exercise that
discretion.”% Costs of the PCO motion were granted in the cause. The Supreme Court of
Canada ultimately granted costs throughout to the successful public interest litigant.3®

The bottom line from an access to justice perspective is that the theoretical availability of a PCO
does little to facilitate access to justice at the outset of a potential piece of litigation. Faced with
the spectre of a substantial adverse costs award, many prospective public interest litigants may
rationally decide to abandon potentially meritorious litigation. This is not merely a speculative
concern. In our respective practices over the years, we have had numerous clients who decide
not to pursue potentially meritorious legal proceedings due to well-founded apprehensions about
the potentially crippling effect of an adverse costs award either personally or organizationally.
In short, if the litigant cannot bear the risk and cost of the litigation, there is no reason to think
they can bear the risk and cost of an uncertain PCO motion.

The experience with PCOs both in Canada and elsewhere is that they are rarely granted.3’
Similarly, the test for interim costs set out in Okanagan and the test for special costs set out more
recently by the Supreme Court of Canada in Carter v. Canada (Attorney General)® are so high a
bar as to be virtually impossible to meet. In Carter, public interest applicants seeking special
costs must demonstrate not only that they have raised an issue of public importance, but they
must also show that the issues raised “have a significant and widespread societal impact”.*®
Likewise, to obtain a PCO, the caselaw suggests that public interest litigant must prove counter-
intuitive negative factors, such as demonstrating that the litigation cannot proceed without the
PCO.%0 The tests are also stacked against institutional environmental non-profits and charities
that may have substantial budgets (often earmarked for other purposes), but limited access to
unrestricted donations.

In short, the PCO caselaw to date and associated impracticalities have effectively nullified the
potential for PCOs to play a meaningful role in promoting access to justice. In our view, there is
no demonstrable need to force public interest litigants to meet a high threshold test merely to
obtain protection from adverse costs awards. Courts already have a variety of means (including
standing rules and summary dismissal procedures) that are fully capable of ensuring that cases
brought forward for adjudication are justiciable and deserve to be heard.

C. Presumptive One-way or No-way Rule

Based on the foregoing, we propose that the Rules Committee recommend that: (1) a
presumptive one-way costs regime apply to public interest litigants that bring judicial review

35 MiningWatch, supra note 33.

3% MiningWatch Canada v. Canada (Fisheries and Oceans), 2010 SCC 2.

37 See e.g., The Honourable Mr. Justice Sullivan, Ensuring Access to Justice in England and Wales: Report of the
Working Group of Access to Environmental Justice (May 2008), online: World Wildlife Fund UK
<http://www.wwrf.org.uk/filelibrary/pdf/justice_report 08.pdf>.

38 Carter v. Canada (Attorney General), 2015 SCC 5 at paras. 138-140.

% Ibid. at para. 140.

40 Farlow, supra note 31 at para. 95.
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applications in the Federal Courts; or (2) a presumptive no-way costs regime apply to all judicial
review applications brought in the Federal Courts. Moving towards a model that presumptively
shields public interest litigants (and potentially other litigant categories) from adverse costs
liability would yield significant dividends in terms of access to justice. Yet, at the same time,
because the presumption would be rebuttable in appropriate cases, the Federal Courts would
retain a residual discretion over the disposition of costs until the conclusion of the proceedings.

Recognition of the need to revisit whether the traditional two-way cost rule should be applied in
public interest litigation is not new. Mr. Justice Osler in his 1974 Report of the Task Force on
Legal Aid stated:

[W]e are emboldened to suggest at this point that it is no longer self evident that costs
should follow the event. So much of today’s litigation involves contests between private
individuals and either the state or some public authority or large corporation but the threat
of having costs awarded against a losing party operates unequally as a deterrent. The
threat of costs undoubtedly works heavily against groups who seek to take public or
litigious initiatives in the enforcement of statutory or common law rights when the
members of the group have no particular or individual private interest at stake. We would
therefore propose an amendment to The Legal Aid Act casting upon a successful
respondent in any such proceedings the burden of satisfying the court or tribunal before
costs are awarded in his favour that no public issue of substance was involved in the
litigation or that the proceedings were frivolous or vexatious.*!

Anand and Scott also called for a departure from the two-way rule for public interest
environmental cases.*> As between no-way and one-way costs rule, Anand and Scott found that
“significant barriers to participation [in American environmental tribunals] exist in spite of the
prevalent no-way costs rule” that was in existence in American environmental tribunals at the
time.* In the end, they concluded that the “sole effect [of the no-way rule] is to reduce the total
potential cost liability while fixing the certain cost liability at a high and often unaffordable
level”.**  Therefore, the authors preferred a one-way costs rule that placed the onus on a
successful opponent to show that the case involved no public issue of importance or that the
claim was brought in a frivolous or vexatious manner.*®

The Ontario Law Reform Commission recommended implementing a qualified one-way rule for
public interest cases, whereby courts should not award costs against a litigant who meets certain
public interest criteria unless that litigant has engaged in vexatious, frivolous, or abusive
conduct.*®  As for the no-way rule, the Commission found that such a rule offers only the
“appearance of equality” for public interest plaintiffs who have no personal, pecuniary, or

41 Ontario, Task Force on Legal Aid, Report of the Task Force on Legal Aid (Toronto: Ministry of the Attorney
General, 1974) at 99.

42 Anand & Scott (1982), supra note 2 at 114.

3 1bid.

4 1bid.

 Ibid.

46 OLRC Report (1989), supra note 10 at 160.
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proprietary claims in the proceeding because the plaintiff and defendant would be *“unequally
affected by whatever economic incentives are in effect”.*’

Similar proposals have been advanced in other common law jurisdictions. In the U.K., in his
high profile 2010 report on costs and access to justice, Jackson L.J. recommended the
implementation of a one-way costs rule for all judicial review claims.®® In the U.S.A., where the
default position for all civil litigation is a no-way rule, Congress has enacted one-way costs
models to incentivize private citizens to bring public interest lawsuits in a variety of practice
areas, including the enforcement of key federal environmental laws.*°

While our organizations would prefer that a presumptive one-way rule be applicable in all public
interest cases, in the alternative we would also favour adopting a model in which a no-way costs
regime presumptively applied in all judicial review proceedings brought before the Federal
Courts.

The key benefit of adopting either of these two proposed presumptive rules is the certainty as to
potential adverse costs liability that the presumption would provide to public interest litigants.
As described above, in our view, the most critical law reform priority should be to create
enhanced certainty surrounding the spectre of adverse costs liability for our public interest clients.
Combatting the chilling effect of this uncertainty should be an overarching priority of any effort
to clarify or amend the applicable rules or judicial practice surrounding costs. In this regard,
both a presumptive one-way model for public interest cases and a more generally applicable
presumptive no-way model for all judicial review applications represent a significant advance
from the status quo. Subject to it being shown that a suit was frivolous or vexatious, or for some
other reason was exceptional in a way that justified an adverse costs award against them, public
interest litigants would have the benefit of costs immunity. Moreover, public interest litigants
would no longer need to argue for protection from adverse costs in advance (in the form of a
PCO), because costs immunity would be assured from the outset as long as the litigation was
conducted in a professional and responsible manner.

If the Rules Committee were inclined to recommend an across-the-board presumptive no-way
rule, such a regime could be designed to allow for successful parties to be rewarded with a costs
order in designated “special circumstances”, should the party seeking costs demonstrate to the
Court’s satisfaction that the presumption is rebutted. These special circumstances could be
defined over time through an iterative process involving consultation with affected interests and
practitioners in the various practice areas under Federal Courts’ jurisdiction.

As to whether a presumptive one-way rule for public interest cases or a presumptive no-way rule
ought to be introduced for judicial review proceedings, each approach has its own set of
advantages and disadvantages. A key difference between these two models is that the one-way
model has the potential to reward and thus incentivize citizens and citizen organizations that

47 1bid. at 159-160.

48 Lord Jackson Report (2010), supra note 12 at 313.

49 Chris Tollefson, “Costs in Public Interest Litigation Revisited” (2012) 39 Advocate Q. 197 at 199-200; OLRC
Report (1989), supra note 10 at 160.
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bring successful public interest cases. We believe, overall, that this incentive has potential value.
However, whether such a measure would enhance the supply of public interest practitioners
willing to take on public interest environmental cases is an open question, given the high fixed
costs and risks of mounting what are typically quite complex judicial reviews.

Another difference between these two models is ease of implementation. A generally applicable
no-way costs presumption for all federal judicial reviews would likely be simpler to implement.
This said, as discussed above, it would be important to achieve clarity around what “special
circumstances” would justify a departure from this rule. In contrast, a prerequisite to
implementing a one-way costs presumption in favour of public interest litigants would be to
define in advance what cases, by virtue of their “public interest” attributes, would be governed
by this new presumption. In order to ensure that any new regime does not get mired in legal
manoeuvring, clarity and transparency as to the scope and nature of its application would be
critical. It would likewise be important to ensure clarity as to the circumstances in which the
presumption could be deemed rebutted. We are confident that these definitional and operational
questions, while complex, can be resolved. However, precisely what form that resolution should
take would likely require further consultation and reflection beyond that which is possible in this
present consultation process.

In summary, adoption of either a presumptive one-way rule for public interest litigants or the
presumptive no-way rule would represent a significant advance in terms of access to justice for
public interest litigants at the Federal Courts. While each alternative has its own set of
advantages, disadvantages and challenges, both will reduce the uncertainty and chilling effect
posed by the spectre of adverse costs awards, the predominant barrier to justice in public interest
environmental litigation.

PART IV. RECOMMENDATIONS
We recommend to the Rules Committee the following:

1)  Access to justice should be recognized as an overarching purpose when adjudicating
costs in public interest cases brought before the Federal Courts.

2)  The Federal Courts should apply a presumptive one-way rule in favour of public
interest litigants or, alternatively, a presumptive no-way costs rule in all judicial
reviews. The Courts would retain discretion to award costs against an unsuccessful
public interest litigant in a judicial review application if a prevailing party can
demonstrate to the Courts’ satisfaction that the application involved no issue of
public importance or that the application was brought in a frivolous or vexatious
manner.
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