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Dear Ms Corbin:

Re: 2016 CEPA Review — CELA Comment on Letter by Dr Dayna Scott, Associate
Professor, Osgoode Hall Law School, York Universityo Standing Committee on August 3,
2016

We have had an opportunity to review the lettedfivith the Standing Committee by Professor
Dayna Scott dated August 3, 2016 commenting onJaue 16 and July 7, 2016 submissions
respecting (1) environmental justice, and (2) aléves assessment. In general, Professor
Scott’s views are helpful in furthering an ovematiderstanding o€EPA, 1999. They also give
CELA an opportunity to underscore certain, andifglather, points we made on these issues in
our submissions to the Standing Committee. We toustlatest submissions clarifying these
matters will assist the Standing Committee inetgew of the Act and possible reforms to it.

Environmental Justice

Professor Scott states the following with respextour June 16, 2016 submissions on
environmental justice issues:

1. Our inclusion of a preamble referring to enviremtal justice principles in our proposed
amendments t€EPA, 1999 could be misunderstood as endorsing a preambleappyoach on
the issue of protection of vulnerable Canadiansiftoxic substances (Scott letter, page 2).

2. ThePest Control Products Act (“PCPA"), referenced in our June $&ubmissions, provides
exceedingly limited consideration of environmenfaktice principles for the Standing
Committee to consider incorporating into amendmen@EPA, 1999 (Scott letter, page 3).

3. Our proposed amendmentsGBPA, 1999 on environmental justice only address assessment
but, with one minor exception, not regulatory reforespecting toxic substances (Scott letter,
pages 3-4).
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As an overall comment on Professor Scott’'s obseEmst we trust it was clear to the Standing
Committee that CELA was not recommending: (1) aapigle-only approach to the issue of
environmental justice; (2) adoption IBEPA, 1999 of the PCPA language on vulnerable
populations; or (3) an assessment-only approacimdorporation of environmental justice
principles inCEPA, 1999. For greater clarity, we would add the followirgy the consideration
of the Standing Committee on these matters.

The Preamble | ssue

Professor Scott’s letter states that CELA doesappear to support a preamble-only approach to
the issue of environmental justice and protectibwutnerable Canadians from toxic substances.
That is true. However, her letter also states blegbuse we proposed amendments on this issue
for inclusion in the preamble portion of the Actaar June 16, 2016 written submissions to the
Standing Committee “this could be misunderstoocrdorsing a preambular approach”. Her
letter continues by stating that she has seriomeearas “with any approach that purports to
address vulnerable Canadiamy or primarily though a preamble” (Scott letter, pageilics

in original).

The record before the Standing Committee is clear CELA would have serious concerns with
a “preamble-only” approach as well. It should beatled that in our appearance before the
Standing Committee on May 19, 2016, we specificatated that environmental justice
principles should be embedded throughBEPA, 1999 from the preamble to the purpose section
to the substantive provisions of the Act and evetihé regulations (Hansard Transcript of CELA
Testimony, May 19, 2016, page 9). We were askedbmbers of the Standing Committee to
provide them with statutory language illustratirgphthis could be achieved. The result was our
June 16, 2016 written submissions to the Standirgnm@ittee that proposed statutory
amendments incorporating environmental justiceqgpies into the Act including the preamble,
section 2 (the section addressing the duties of Gbgernment of Canada), section 3 (the
definitions section of the Act where we providedaded definitions for “environmental justice”,
“fair treatment”, “meaningful involvement”, and “inerable population”), section 46 (the
authority for the NPRI program), section 56 (thdlygmn prevention authority), section 76.1
(authority for the weight of evidence approachgtiem 83 (information in connection with new
substances), and section 93 (regulation-makingoaityh (CELA June 16, 2016 Submission,
pages 3-5).

However, CELA does support language in the preamblgarding environmental justice
principles in addition to the other environmentastjce proposals we put forward. Preambles
serve an upfront guidance function in a statut@ihglthe reader (whether it is government, the
judiciary, or the public) understand what Parliaimsnconcerned about, wants to inspire the
country about, and wants the statute on its fadeasrapplied to address. Leading authorities on
the interpretation of statutes have said the fahgwabout the current use of preambles at the
federal level: “Preambles...are found in high-profiéggislation that relates to fundamental or
controversial issues of public policy includingraimal and environmental law. ’'Sullivan on

! Ruth Sullivan Construction of Statutes, 6" ed (Markham, Ont: LexisNexis, 2014) at §14.27 (qupKent Roach
on the uses and audiences of preambles in legis)ati
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the Construction of Satutes has said that preambles can reveal, or confirmsllye purpose
and while courts can figure out the purpose of macement without having it spelled out for
them, reliance on the preamble gives their conchssiadded force and legitimatyreambles
are also an important source of legislative valaes assumptior§in a statute as lengthy as
CEPA, 1999 these goals are essential to the proper understpadd interpretation of the law
and serve to promote public “buy-in” with respazthe statute’s overarching objectives. There
is no merit or value in leaving the declaratoryysmns (i.e. the preamble) silent on such goals
and concealing or obscuring them by burying theepde the statute. However, preambles by
themselves may be treated by the courts as laskeight in the face of substantive provisions
that could be interpreted to the contrary. Thersftine objectives of the preamble also must be
reflected in the substantive provisions of the Athey are to be effectuated in practice. That is
what CELA was seeking to illustrate by the amendhehsubstantive provisions of the Act we
provided to the Standing Committee in our Jun® dibmissions.

The PCPA |ssue

Professor Scott’s letter states that “the extentvkich the provisions referenced in CELA’s
submission if incorporated intGEPA, 1999 could promote environmental justice is not just
limited [as CELA itself suggested in its June™1§ubmissions at page 2], batceedingly
limited” (Scott letter, page 3). CELA’s purpose meferencing thePCPA provisions on
vulnerable populations in our June™6ubmissions was to make it clear to the Standing
Committee that there already are precedents in diamdaw for explicit statutory provisions
addressing protection of vulnerable populationsnfrtoxic substances (i.e. from agricultural
chemicals in the case of tREPA).

However, the language in tH&CPA is well over a decade old. In the intervening peyrithe
statutory precedents in other jurisdictions onidseie of environmental justice have gone well
beyond that contained in tHRCPA. Accordingly, CELA did not recommend that the Slag
Committee adopt statutory language contained inPRA in addressing industrial chemicals
under CEPA, 1999. CELA’s recommendations on this issue are doum the proposed
amendments on environmental justice principlesresiged above (see CELA June 16, 2016
Submission, pages 3-5), many of which Professott &goees are principles she recommends to
the Standing Committee (Scott letter, page 4).

The Assess-Regulate | ssue

Professor Scott states that CELA’s proposed amenthran environmental justice principles,
with one exception, only focus on the need to aersvulnerable populations when assessing
toxic substances but not when regulating them (Setter, page 3-4). This issue requires
clarification. What the June T6CELA submission stated was that the amendmentsragosed
were ‘illustrative of the approach CELA had in mifak embedding environmental justice
principles throughouCEPA, 1999” and that more may well be warranted but had nohbee
proposed at the time of writing (CELA June 16, 2@GL&mission, page 5). We did not undertake

2 Ruth Sullivanjbid. at §14.28.
% Ibid. at §14.31.



Letter from CELA - 4

a complete re-drafting of the entire statute om guint. We certainly agree with Professor Scott
that environmental justice principles should beligdpto both the assessment and regulation of
toxic substances under the Act. As the 2016 CEP#idReproceeds, we may suggest additional
amendments on the regulatory aspects of this Bsueell.

Professor Scott states that amending, as CELAidsiJune 18 submission, the section 93
regulation-making authority to explicitly authorizegulations to protect vulnerable populations
from toxic substances simply grants the governreaabling authority to act, not a duty to do so
(Scott letter, pages 3-4). That is true. Howevergutation-making authority is usually
discretionary.

Professor Scott also states that the CELA propoless no more than codify the Government’s
existing powers. There is no doubt that the Govemtnalready has the legal ability, if it
chooses, to protect vulnerable populations whenlatigg toxic substances under section 93”
(Scott letter, pages 3-4). In short, Scott argeesafrequirement that: “whenever a substance is
identified as a toxic substance und€EPA, 1999, the Government...take “mandatory
precautionary action to reduce exposures to that wubstance over time”. She adds that her
legislative proposal to that end is contained icdd@mendation 6 of her June 3, 2016 brief to the
Standing Committee (Scott letter, page 4).

A review of Professor Scott's Recommendation 6 {{S8oef, June 3, 2016, pages 14-18) makes
it clear that it is predicated on substances b&ngd to be toxic or capable of becoming toxic
(whether or not they are also persistent, bioactatine, or inherently toxic) and listed in
Schedule 1 in order for them to be regulated. Irtipdar, Professor Scott states that: (1)
determining a substance is toxic should lead tmladiy the government to prevent its release,
but the current section 77(2)(a) allows the govesninto do nothing and should be repealed; (2)
neither section 77, nor any other provisionGEPA, 1999 provides any specific guidance on
what preventive or control actions should be talkeregulate toxic substances; and (3) there is
no duty on the government to undertake monitorirgg@ams in relation to toxic substances.
CELA agrees with these observations. However, soitlbe measures Professor Scott proposes
in her Recommendation 6 are themselves assessypentrieasures that are pre-conditions to
regulation, and not regulation themselves (e.gestigation of aggregate exposures, cumulative,
and synergistic effects in relation to substancgerchined to be toxic or capable of becoming
toxic — Scott Brief, June 3, 2016, page 17). Otifdner proposed measures are not unlike those
contained in our June T6submissions (e.g. burden of proof on industry,atge focus on
hazard) (CELA June 16, 2016 Submission, pages 5-8).

One further point should be addressed arising fRmofessor Scott's August 3, 2016 letter
regarding the need to regulate toxic substancesdar to protect vulnerable populations. The
July 7, 2016 CELA alternatives assessment propdsatussed below, is a form of mandatory
precautionary action for all substances listed ohe8lule 1 of CEPA, 1999. The CELA
alternatives assessment proposal is not in the furia regulation authorized by, or enabling
authority under, section 93 because it constit@esentire new proposed part of the Act
(Proposed Part 5.1).The CELA proposal is that disted in Schedule 1, toxic substances are
subject to replacement by safer, including non-dghalnalternatives (CELA Submission, July 7,
2016). Accordingly, the CELA proposed amendmentsassessment of alternatives go to the
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core issue of how long a Schedule 1 toxic substanitde permitted to remain in industry and
commerce as a matter of law before something safest be substituted for it. The data
contained in the CELA June #&ubmission on the increasing emission levels ¢emeyears of
“CEPA-toxic” (i.e. Schedule 1) substances (inclgdgaarcinogenic, reproductive, developmental
toxicants, persistent, bioaccumulative, and inhiéyetoxic substances) provide more than
sufficient reasons as to why seeking safer altenemtis preferable to just using more (1)
regulatory control measures of the type chara&drizy section 93, or (2) “soft regulation”
approaches (use of measures that are not legaltiny) favoured by government (CELA June
16, 2016 Submission, pages 9-17). Nonetheless)deratand the full scope of the measures we
put forward and how they might benefit vulnerabtgylations, it is also necessary to examine
CELA's alternatives assessment proposals.

Alternatives Assessment

Professor Scott states the following with respecbdr July 7, 2016 proposed amendments on
alternatives assessment:

1. Our proposal, which focuses on just “CEPA-toxmbstances (i.e. those contained in
Schedule 1 of th&€EPA, 1999 List of Toxic Substances), is too narrow becausgoes not
address existing substances already in Canadaobyehevaluated (e.g. those on the Domestic
Substances List — “DSL” and awaiting evaluation emthe Chemicals Management Plan —
“CMP”), or substances new to Canada (i.e. thosetlm Non-DSL — “NDSL”) where
manufacturers, importers, or users seek to briegitinto the country for the first time (Scott
letter, page 5).

2. Our proposal requires government to prepare sdtiernatives action plans rather than shift
the burden to industry to demonstrate that a snbstéacks safer substitutions and has essential
uses (Scott letter, page 8).

3. Our proposal could result in as little as onbstance undergoing alternatives assessment
every two years and at this pace would be neithergutionary nor equitable because it would
take decades or centuries for even known toxictanbses (i.e. those listed in Schedule 1) to be
evaluated for possible alternatives (Scott lefiages 5-6).

4. Our proposal is also too narrow because it fesw just industrial activity that releases or
emits toxic substances to the environment and patneercial activity that imports or uses
products containing toxic substances that risk gomes exposure (Scott letter, pages 6-7).

As an overall comment on Professor Scott’s obsemst CELA notes that: (1) it recommended
applying alternatives analysis to “CEPA-toxic” stdyxes first because they are the ones the
government has itself identified as meeting the/ w#ringent tests for listing as “toxic” under the
Act and aggregate annual emission levels of thebstances continue and in many cases have
been increasing dramatically in recent years, thdDELA recognizes that many other existing
and new substances also should be subjected toaltes analysis, and government resources
should be made available to ensure such analysig€iq2) our proposal requiring government
to prepare safer alternatives action plans actsl@nchmark standard against which to measure
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the adequacy of industry substitution implementaptans, and without such prior government
involvement it will be far easier for industry teek the lowest common denominator approach
to substitution in situations where the governmeilt not otherwise be in a position to
contradict industry assertions in a coherent andprehensive manner; (3) our proposals for
applying alternative assessment analysis on upOt@oRic substances per year did not, but
should, specify a minimum number of substancesghatild be subject to the process per year;
and (4) relatively minor wording changes could ksdmto our proposals to ensure consideration
of alternatives in respect of toxic substancesrodpcts. For greater clarity, we would add the
following for the consideration of the Standing Guitiee on these matters.

The Focus on CEPA-toxic Substances

Professor Scott's letter states correctly that CELproposed new Part 5.1 respecting safer
alternatives for priority toxic substances is lieditto a focus on substances already determined to
be “toxic” pursuant to section 64 of the Act arstdd in the Schedule 1 List of Toxic Substances
of CEPA, 1999. Professor Scott’s letter also correctly stated the CELA proposal, as drafted
and as we acknowledged in the proposal itself, doéspply to other existing substances, or to
new substances. She states further that the CEgpopal is “limited to” a “very small group of
toxic substances already listed on Schedule 1TeBsor Scott’s rationale for wanting to expand
the universe of substances that are subject tmattees analysis beyond the CELA proposal is
that we need to step off the “toxic treadmill” fexisting and new substances (Scott letter, page
5).

In principle, CELA agrees. However, it is not cleaProfessor Scott is proposing to apply

alternatives analysis to: (1) the 4,300 substartbes emerged in 2006 from the 7-year
categorization process (2000-2006) and became utgethe CMP process over the last ten
years; (2) the roughly 1,500-1600 substances twaiain to be evaluated under CMP3, and
which the government classified as being of lowsorfiy than the other 2,600-2,700 that have
already gone through the CMP process; (3) theralg23,000 substances on the DSL; (4) the
approximately 4,000-5,000 new substances that haea added to the DSL since 2006 from the
NDSL; (5) just existing substances that are subjecban in OECD countries, or under the
European REACH program; (6) the 400-500 new substafor new uses of existing substances)
that will seek entry to Canada every year goingvéod; or (7) some other iteration of the

problem.

In theory, there are many ways to structure anrateves analysis program. CELA’s concern is
that for a government to go as a matter of law framor virtually no, track record on the issue
of alternatives to examining many substances imatekyi through that lens is a recipe for
regulatory failure in the absence of adequate messuto conduct such a program at that scale.
CELA's rationale for focusing alternatives analysigially on Schedule 1 substances is that by
placing substances in Schedule 1 the governmengipaalled that in its view these substances
are the worst of the lot it has evaluated. We naeng do, dispute whether all substances that
should be in Schedule 1 are in fact in ScheduBut.in CELA’s view, it may be preferable to
start by applying alternatives analysis to substaribe government concedes are bad actors and
has so designated as a matter of law. Moreovepitdethe fact they are “already listed” in
Schedule 1, virtually all are still in Canadian goerce and the data show that annual emissions
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for many of these substances continue and, in nm@stginces, are increasing, not decreasing,
often despite being subject to regulation (CELA&IW®, 2016 Submission, pages 9-17). Just
because they are “already listed” in Schedule kdam¢ mean they have ceased to be a problem
for human health or the environment.

The CELA Proposal for Government Safer Alternative Action Plans

Professor Scott does not support our proposal ttiatgovernment be responsible for the
preparation of safer alternative action plans, sgtigg instead that the burden simply be shifted
to industry to demonstrate that a toxic substaacksl safer substitutes and has essential uses
(Scott letter, page 8). As noted above, our prdposguiring government to prepare safer
alternatives action plans establishes nation-wideripes for substitution, and acts as a
benchmark standard against which to measure thequadg of industry substitution
implementation plans. Without such prior governmamolvement, it will be far easier for
industry to seek the lowest common denominatoraaar to chemical substitution in situations
where the government will not otherwise be in aitpms to contradict industry assertions in a
coherent and comprehensive matter. Put simplygtwernment needs to develop expertise in
alternatives analysis, such as that which has ka®reloped in the Commonwealth of
Massachusetts and its Toxics Use Reduction Institudt only to protect the public but also to
guide industry to safer alternatives going forwdfdhe government simply remains a passive
regulator, reviewing industry substitution plans tagy come through the door, there is a
significant potential that the theoretical benefits safer substitution will not occur, or be
implemented, in practice.

However, we do make one proposed change to ounatiges assessment proposal by adding a
provision that makes it clear that the burden okpasion is on an industrial facility where it
seeks to obtain a variance from the deadline fgiementing a substitute for a priority toxic
substance. This additional provision (see underjriielow) reads as follows:

Burden of persuasion

103.5(3.1) For the purposes of subsection (3)bthhden of persuasion rests with the industrialitgdihat
there is no safer alternative that is technicatlg@onomically feasible for the facility’s partiemluse of the
substance.

We also propose to add two definitions to assight@rpretation of certain terms used in section
103.5 (see underlining below):

Definition

103.1...

“economically feasible” means that a safer altemeatioes not significantly reduce the operatingaimaof
the industrial facility;

“technically feasible” means that the technical Wiexige, equipment, materials, and other resources
available in the marketplace are expected to biecrft to develop and implement a safer alterrmtiv
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The Pace of Examination of Alternativesto Toxic Substances

CELA would certainly be concerned if Professor 8sqgirediction that CELA’s proposal could
result in an “alternatives assessment for as feanastoxic substance every two years” came to
fruition (Scott letter, page 6). For the assistaoicthe Standing Committee, the current wording
of our proposed Part 5.1, sections 103.2(1) and2{6Bread as follows:

Identification of Priority Toxic Substances

103.2(1) Not more than one year following the cagninto force of this Part, and at two year intesval
thereafter the Minister, utilizing the assistance amy advisory committees the Minister considers
appropriate, shall identify and publish a list puanst to subsections (4) and (5) of not more thaentw
priority toxic substances contained in the LisTokic Substances in Schedule 1.

Ministerial authority to add to list

(6) Notwithstanding subsection (1), the Ministeryneé any time add a substance to the first or sy
lists if it meets one or more of the criteria sat m subsection (3), in which case subsectionsa®) (5)
apply and each such list may contain more thantiyanority toxic substances at any one time.

If the CELA proposal applied to as many as 20 taxibstances every two years the timeframes
set out under our proposed Part 5.1 would resulhénsafer substitution of virtually all of the
approximately 130 substances currently in Schetlaiethe Act in slightly longer than a decade
(i.e. roughly 12-14 years). If the Minister exeedsher discretion under section 103.2(6), and
added more than 20 substances to a list under myogal, this would result in the safer
substitution of virtually all of the approximately80 substances currently in Schedule 1 in an
even shorter period of time.

However, we agree with Professor Scott that aseatlyr worded the exercise of Ministerial
discretion could see as few as only one substaatey lproposed every two years under our
section 103.2(1). Therefore, we would recommendranmum threshold number of substances
be required to be listed every two years. To itatst, below we have amended section 103.2(1)
(see underlining) by inserting such a minimum thodéd as an example:

Identification of Priority Toxic Substances

103.2(1) Not more than one year following the cagninto force of this Part, and at two year intesval
thereafter the Minister, utilizing the assistancke amy advisory committees the Minister considers
appropriate, shall identify and publish a list puanst to subsections (4) and (5)_of not less thiaeefn, and
not more than twenty priority toxic substances aored in the List of Toxic Substances in Schedule 1

This scenario (if just the minimum number was agpliwould result in the safer substitution of
virtually all of the approximately 130 substancesrently in Schedule 1 of the Act in less than
two decades (i.e. roughly 18 years). CELA has amaseuse fairly conservative minimum and
maximum numbers under this scenario. What the aptinminimum and maximum numbers
should be will be a function of the resources dat@id to the program. If even a fraction of the
resources that have been dedicated to the CMPaogre applied going forward for use in an

* It should be noted that a small number of toxiossances listed in Schedule 1 are effectively bar{agy. Mirex).
Accordingly, CELA’s proposed Part 5.1 would notelik need to be applied to them.
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alternatives assessment program, achieving expasditisafer substitution of problematic
chemicals along the lines proposed by CELA, or daster, appears entirely feasible.

Toxic Substancesin Consumer Products

Finally, Professor Scott states that our proposakdot appear to be designed to deal directly
with exposures to toxic substances arising fronsaarer products. She notes that our definition
of “industrial facility” appears to exclude busises that do not manufacture, import, process, or
use toxic substances themselves, but instead impsell products that contain toxic substances
(Scott letter, page 6-7). Our alternatives assesspreposal is intended to address priority toxic
substances in consumer products (see CELA Julp¥6 Submission, section 103.5(2)(c) and
(e)). However, our proposal can be improved upothis regard in order to make it clearer that
toxic substances in consumer products are medre taught as well. The current definition of
“industrial facility” in our proposal reads:

Definition

103.1...

“industrial facility” means a place where a prigribxic substance is manufactured, imported, pisezbsor
used; (CELA July 7, 2016 Submission, page 3).

We propose to amend that definition to read agWl (see underlining):

Definition

103.1...

“industrial facility” means

(a) a place where a priority toxic substance isuff@ctured, imported, processed, or used; or

(b) a place where a product is manufactured, inegipigold, or offered for sale and the product.uditig a
consumer product, contains a priority toxic substan

We would also propose to add under our section11G8.definition for “consumer product”
based on th€anada Consumer Product Safety Act’:

“consumer product” has the same meaning as irCdmada Consumer Product Safety Act, S.C. 2010, c.

Summary

With respect to CELA’s proposals regardirgpmvironmental justice issues, we do not
recommend:

(1) a preamble-only approach to the issue of enwnental justice;

(2) adoption inCEPA, 1999 of thePCPA language on vulnerable populations; or

*The Canada Consumer Product Safety Act, S.C. 2010, c. 21, s. 2 defines “consumer prodact”follows:
“consumer product” means a product, including ienponents, parts or accessories, that may reasobabl
expected to be obtained by an individual to be uB®dnon-commercial purposes, including for domesti
recreational and sports purposes, and includgadkaging”.
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(3) an assessment-only approach to incorporatioengironmental justice principles QEPA,
1999.

With respect to CELA’s proposals regardaiternatives assessment

(1) we recommend applying alternatives analyst€IBPA-toxic” substances first because they
are the ones the government has itself identifsechaeting the very stringent tests for listing as
“toxic” under the Act and aggregate annual emissemels of these substances continue and in
many cases have been increasing dramatically entgears. CELA recognizes that many other
existing and new substances also should be subjéatalternatives analysis, and government
resources should be made available to ensure satyses occurs;

(2) our proposal requiring government to prepariersalternatives action plans acts as a
benchmark standard against which to measure thequadg of industry substitution
implementation plans. Without such prior governmamnolvement it will be far easier for
industry to seek the lowest common denominatoraaar to substitution in situations where the
government will not otherwise be in a position émizadict industry assertions in a coherent and
comprehensive manner,

(3) our original proposals for applying alternatiassessment analysis on up to 20 toxic
substances every two years did not, but should;ifypa minimum number of substances that

should be subject to the process every two yeaeshdve amended the proposal to require a
minimum number every two years; and

(4) relatively minor wording changes could be, &ade been, made to our proposals to ensure
consideration of alternatives in respect of toxiogances in products.

We would ask that in addition to the attached beiistributed to the Committee members that it
also is posted on the Committee website.

Should Committee members have any questions arfsomg the attached, or wish us to re-

appear before the Committee to discuss this mitptease feel free to contact either myself or
Ms. de Leon.

Yours truly,
CANADIAN ENVIRONMENTAL LAW ASSOCIATION

W bl e L L

Joseph F. Castrilli Fe de Leon
Counsel Researcher




