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I. INTRODUCTION 

 
1. This is the Reply of the Concerned Citizens of Brant (“CCOB” or the 
“Appellants”) to the Responses of the Parties in respect of the Appeal, dated May 9, 
2017, brought before the Minister of the Environment and Climate Change (“Minister”) 
by CCOB under section 20.16(1)(b) of the Environmental Protection Act, R.S.O. 1990, c. 
E.19 (“EPA”), as amended. 
 
2. In particular, this Reply addresses Responses filed by the following Parties: 
 

(a) CRH Canada Group Inc. (“CRH” or “Dufferin”), dated June 23, 2017;  
 
(b) Director, Ministry of the Environment and Climate Change (“Director”), 

dated June 23, 2017; and 
 

(c) Corporation of the County of Brant (“Brant”), dated June 23, 2017.    

II. REPLY TO RESPONSE OF CRH 
 
3. The Appellants submit that when read in its entirety, the CRH Response confirms 
why the April 11, 2017 decision of the Environmental Review Tribunal (“ERT” or 
“Tribunal”) is contrary to: 
 

(a) the public interest and public policy; and  
 
(b) the facts and evidence heard before the Tribunal. 

A. Issues Raised by CCOB are Questions of Policy and Fact, not Law 
 
4. As an overall observation, CCOB submits that CRH, as well as the Director, seek 
to characterize our appeal grounds as raising a question of law covered by s. 20.16(1)(a) 
of the Environmental Protection Act, R.S.O. 1990, c. E.19 (“EPA”) and, therefore, only 
addressable by Divisional Court, as opposed to a question other than a question of law, 
addressable by the Minister under s. 20.16(1)(b) (CRH Response, Tab 1, paras, 6, 17; 
Director’s Response, para 26). We note though that the Director concedes that CCOB has 
“raised a wide range of factual issues on appeal” (Director’s Response, para 21).  
 
5. CCOB submits that the problems posed by the decision and reasons of the 
Tribunal in this matter are a combination of mixed policy and fact. If any are capable of 
being characterized as questions of law, which CCOB says is not the case, they are not 
questions of law alone. As such, they are not amenable to appeal to Divisional Court 
under s. 20.16(1)(a). The courts have been clear that unless there is a question of law 
alone, a matter on appeal is not subject to Divisional Court jurisdiction. Questions of fact, 
mixed fact and law, or the exercise of the Tribunal’s discretion, are not good enough. 
There must be a pure question of law alone for a matter to be capable of appeal to 
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Divisional Court.1 There are no questions of law associated with the CCOB appeal in this 
matter, let alone pure questions of law. There are many questions of policy and fact 
raised in the appeal. Accordingly, the appeal has been properly brought under s. 
20.16(1)(b). 

B. The Minister Does Not Owe Deference to the Tribunal 

 
6. The Responses of CRH (as well as the Director) also argue that the Minister 
“should respect the function of the Tribunal”, not “second-guess” the Tribunal without 
the benefit of the complete record before it, not undermine the principle of finality of 
decision-making, or render the Tribunal’s role meaningless, that deference is owed the 
Tribunal on factual findings because of its specialized expertise, and the Minister should 
also defer to the MOECC experts (CRH Response, Tab 1, paras 18-25; Director’s 
Response, paras 11-21).  
 
7. In reply, CCOB submits that: (1) CRH (and the Director) cite no statutory or case 
law authority for their proposition that the Minister (as opposed to a court) must accord 
deference to the Tribunal’s decision (let alone to the experts of one of the parties); (2) the 
courts have made it clear that Ministers are entitled to deference because of, among other 
things, their expertise2 and expertise is determined by the nature of the decision-maker, 
therefore, there is no particular reason for the Minister to accord the Tribunal deference 
when they are both experts and the Minister has final decision-making authority; (3) the 
CCOB cover letter to the Minister, dated May 9, 2017, asked that the Tribunal record be 
placed before the Minister (See CCOB Reply, Schedule “A”); (4) the CCOB Final 
Argument provided to the Minister with the CCOB Appeal summarizes in detail the 
evidence-in-chief, cross-examination, re-examination, and responses to Tribunal 

                                                           
1 See, for example, s. 96 of the Ontario Municipal Board Act, R.S.O. 1990, c. 28 (appeal from a decision of 
the Ontario Municipal Board lies to Divisional Court on a question of law with leave of the Court); CCOB 
Reply Book of Authorities, Tab 1 - Simon v. Bowie, 2010 ONSC 5989, 2010 CarswellOnt 10838 (Ont. 
Div. Ct.) at paras 4, 7 (a question of fact or mixed fact and law is not enough; there must be a question of 
law alone to be able to appeal to Divisional Court); CCOB Reply Book of Authorities, Tab 2 – Ottawa 
(City) v. 267 O’Connor Ltd. 2016 CarswellOnt 1689 (Ont. Div. Ct.) at para 10 (under s. 96(1) of the OMB 
Act Divisional Court only has jurisdiction to hear a pure question of law; a question of mixed law and fact 
is not sufficient); CCOB Reply Book of Authorities, Tab 3 – Miller Paving Ltd. v. McNab/Braeside 
(Township) 2016 CarswellOnt 16400 (Ont. Div. Ct.) at para 16 (findings of fact or of mixed fact and law 
are not subject to appeal to Divisional Court); CCOB Reply Book of Authorities, Tab 4 – Residents for 
Sustainable Development in Guelph v. 6 & 7 Developments Ltd., [2005] O.J. No. 3623 (Ont. Div. Ct.) at 
para 9 (on appeal, Divisional Court has no jurisdiction to consider questions of fact, questions of mixed fact 
and law, or questions of the exercise of the Board’s discretion); CCOB Reply Book of Authorities, Tab 5 
– Stone v. Prince Edward (County), [2008] O.J. No. 2588 (Ont. Div. Ct.) at paras 10-13 (question of mixed 
fact and law involves applying a legal standard to a set of facts); CCOB Reply Book of Authorities, Tab 
6 – Association for the Protection of Amherst Island v. Windlectric Inc., 2017 ONSC 1012 (Ont. Div. Ct.) 
(at para 12 (jurisdiction of Divisional Court hearing an appeal from ERT is a narrow one; court may only 
consider questions of law, but open to a party to appeal ERT decision “on any matter other than a question 
of law” under s. 145.6(2) of EPA to Minister).   
2 CCOB Reply Book of Authorities, Tab 7 - Baker v. Canada (Minister of Citizenship and Immigration), 
[1999] 2 S.C.R. 817 at para 59 (the fact that the formal decision-maker is the Minister is a factor militating 
in favour of deference; the Minister has some expertise relative to courts…particularly with respect to when 
exemptions should be given from the requirements that normally apply). 
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questions of the witnesses for all the parties; and (5) the powers of the Minister on 
appeal, pursuant to s. 20.16(3) are very broad. They allow the Minister to “confirm, alter 
or revoke the decision of the Tribunal, substitute for the decision of the Tribunal such 
decision” as the Minister “considers appropriate” or require a new hearing (though 
CCOB submits a new hearing is not warranted in the circumstances of this case because 
the relief CCOB seeks relates to modifications to language in a small number of 
conditions of the Environmental Compliance Approval – “ECA” – not the larger question 
of whether the ECA be revoked). In short, the Minister has the means to examine the 
record and has broad authority to overturn a Tribunal decision (in this case by modifying 
certain conditions) with, or without, a new hearing. Such broad authority is not consistent 
with the narrow ambit of discretion the CRH (and the Director) would ascribe to the 
Minister. Furthermore, the principle that a decision under s. 20.16(1)(b) is a political 
decision, as argued by CRH and discussed below, is also inconsistent with the notion that 
the Minister must defer to the Tribunal decision.    

C. CCOB’s Proposed Conditions Are Within the Scope of the Appeal        

 
8. The CRH also argues that CCOB’s proposals for conditions 4.8 and 5 of the ECA 
go beyond the proper scope of the ECA (CRH Response, para 5).  
 
9. In reply, CCOB submits that the Tribunal decision stated the following: 
 

“[96] What is within the scope of the appeal is whether the ECA contains 
sufficient measures to identify and address cumulative effects of the aggregate 
washing operations together with the sediment to be used in the rehabilitation 
plan. CCOB may reasonably adduce evidence on how atrazine may concentrate in 
the wash fines that are included in the rehabilitation plan, and how they may 
combine with residual atrazine on the Site, in order to make its case” (CCOB 
Appeal, Schedule “A” – Tribunal Decision, para 96).   

 
10. In the submission of CCOB, its proposed amendments to conditions 4.8 and 5 are 
consistent with the above Tribunal observation. That the Tribunal did not adopt these 
proposed amendments does not stop the Minister from doing so. 

D. Tribunal Should Evaluate the Evidence Not Simply Draw Conclusions 

 
11. Both the Responses of CRH and the Director argue that the Tribunal need not 
address every point raised in the evidence in order to come to the decision it did (CRH 
Response, Tab 1, paras 13-16; Director’s Response, para 27).  
 
12. CCOB does not dispute that. But drawing conclusions without acknowledging let 
alone evaluating large swaths of material evidence to the contrary is not necessarily 
protected by the cases cited by CRH and the Director, and certainly does not bind the 
Minister on an appeal. The cumulative effect of the Tribunal not addressing a myriad of 
key factual issues in dispute (as we have summarized in the CCOB Appeal) does not 
deprive the Minister of the authority to come to a different conclusion where the evidence 
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warrants under s. 20.16(1)(b). CCOB repeats that the material contained in the CCOB 
Final Argument and the CCOB Appeal demonstrates that the evidence so warrants in the 
circumstances of this case.   

E. CRH Response Underscores Reasons Why Decision is Contrary to the Public 
Interest and Public Policy 

1. Failing to Assess Toxicological /Adverse Health Effects of Atrazine 

 
13. The CRH Response makes two assertions at the beginning of its submissions. 
First, that in Ministerial appeals, the Minister applies his or her view of the public interest 
to the matters in dispute and makes what is essentially a political decision (relying on 
Blake on Administrative Law in Canada). However, CRH says that the CCOB appeal 
does not require the Minister to respond to political, economic, or social concerns. 
Second, that CCOB raised no significant issue of public policy or public interest and 
CRH even suggests that the herbicide atrazine is only a “potential” public policy issue 
(CRH Response, Tab 1, paras 7, 9). 
 
14. Replying to these two CRH points together, CCOB submits that even if a 
Ministerial appeal invites a political decision it is a decision based on competing public 
policies and is certainly on a question other than a question of law (i.e. s. 20.16(1)(b)). 
This appeal places squarely before the Minister whether, as a matter of policy (or 
politics), he regards the Tribunal’s treatment of the toxicological safety and health effects 
of atrazine (by essentially deferring to Health Canada) as precautionary for the drinking 
water supply of the residents of Paris, Ontario in light of the evidence that was before the 
Tribunal on, for example, the 50 times more precautionary standard relied on by the 
European Union on atrazine. CCOB submits that based on the material summarized in 
our appeal, as a matter of policy, and as an issue of considerable public interest, the 
Minister’s answer should be “no” (CCOB Appeal, paras 8-14).   

2. Allowing Sewage Works for Aggregate Washing Operations to be Established 
Where Atrazine May be Present is Not Consistent With Protecting Nearby 
Drinking Water Supplies  

 
15. The CRH Response purports to address the other public policy issue raised by 
CCOB (noted in the above heading and addressed fully in the CCOB Appeal) by stating 
that the CCOB submissions do not highlight that: (1) no atrazine was found in the soil on 
site; (2) the ECA-approved works are outside the 25-year capture zone of the Brant 
municipal wells; (3) CCOB’s concerns should be addressed to the legislature; and (4) 
CCOB’s, Dr. Howard, did not think there was anything special or unique about the Paris 
Pit site (CRH Response, Tab 1, paras 9-10; Tab 2, para 22). 
 
16.  In reply, CCOB states that the first two CRH points noted above have been fully 
refuted in both CCOB’s Final Argument and this Appeal and need not be repeated here. 
Regarding CRH’s third point, there is nothing that prevents the Minister from addressing 
what should be the standard for this site in the ECA if it will better protect the drinking 
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water supply of the Paris, Ontario community given the particular circumstances. As to 
the fourth point, what Dr. Howard was asked in cross-examination on January 9, 2017 
was whether he would expect any former agricultural land in southern Ontario to have 
some pesticide residue on it. It was to that question that he answered there was nothing 
unique about the lands owned by CRH. But that statement is a far cry from the issue that 
precipitated Dr. Howard’s concern with what was going to take place on the Paris Pit site 
itself as part of the ECA. His concern (and his unshaken evidence was) that the CRH 
washing process would concentrate many times over any atrazine concentrations present 
in the washed sediment and re-spreading that material one meter above the water table in 
or near the wellhead protection area (“WHPA”) of the Paris drinking water supply 
constituted a very credible threat to groundwater quality in the region (CCOB Final 
Argument, paras 240-245). In the respectful submission of CCOB, in the post-Walkerton 
era these concerns should rank at the very top of any public policy and public interest 
issues for the Minister notwithstanding the Tribunal decision. Accordingly, CCOB 
repeats and relies on its Appeal submissions (CCOB Appeal, paras 15-19). 

F. CRH Response Underscores Reasons Why the Decision is Contrary to the Facts 
and Evidence Heard Before the Tribunal 

 
17. The CCOB Final Argument, summarized in the CCOB Appeal, identifies many 
material admissions obtained from witnesses for CRH and the Director during the course 
of proceedings before the Tribunal. However, many are not mentioned, are 
misapprehended, or are miss-stated in the Tribunal decision and are glossed over in the 
CRH Response. The CCOB Reply briefly addresses particular points raised by CRH in its 
Response that underscore our conclusions. 

1. Toxicological Aspects of Atrazine 
 
18. The CRH Response: (1) states that the PMRA's Special Review Decision on 
Atrazine (PMRA 2017 Decision) confirmed that there “are no acute or chronic risks of 
concern from atrazine in groundwater at the maximum detected concentration in 
Canadian groundwater”; (2) summarizes the evidence regarding the non-monotonic 
features of atrazine and claims that its expert Mark Chappel testified that atrazine has not 
been proven to have a non-monotonic dose response; and (3) asserts that the European 
Union ban on atrazine is a “result of a policy based decision” and, therefore, has no 
scientific basis (CRH Response, Tab 2, paras 3-4, 12, 16). 
 
19. In reply, CCOB submits with respect to the first point in the preceding paragraph 
that the PMRA 2017 Decision is new evidence that was not before the Tribunal. 
Moreover, the PMRA 2017 Decision simply reiterates the position that PMRA had taken 
on atrazine in its earlier reviews. The PMRA 2017 Decision, like the previous reviews, 
fails to consider the non-monotonic effects of atrazine and its potential to have more 
severe effects at lower doses than higher doses.  According to Dr. Forkert, this means that 
threshold levels at which adverse impacts to human health would occur are difficult to 
identify and establish. According to Dr. Forkert, the failure to consider non-monotonic 
dose response constitutes a fundamental weakness of the assessment by federal 
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regulatory bodies of threshold levels at which atrazine could cause adverse impacts on 
human health and the environment (CCOB Appeal, para 13). 
 
20. Furthermore, it is important to note that immediately following the 2017 PMRA 
Decision, this agency initiated a new special review of atrazine (see now CCOB Reply, 
Schedule “B” – Re-evaluation Note REV2017-10: March 31, 2017), which states: 
 

“This notice is to advise that Health Canada’s Pest Management Regulatory 
Agency (PMRA) has initiated a special review of registered pest control products 
containing the active ingredient atrazine under subsection 17(1) of the Pest 
Control Products Act. 
 
PMRA became aware of additional information on atrazine and a preliminary 
analysis of this information indicated that the criteria listed in subsection 17(1) of 
the Pest Control Products Act have been met, and a special review is warranted. 
The aspects of concern for the special review are related to: 
 

 Potential change(s) to toxicological endpoint(s) used for human 
health and environmental risk assessment, and impact thereof, 
including potential human health (drinking water) and 
environmental risk from atrazine in surface water. 

 
Following evaluations of the aspects of concern, pursuant to section 28 of the Pest 
Control Products Act, the PMRA will publish its proposed special review 
decision for public consultation. 
 
At any point during the special review, the registration of one or more of the pest 
control products containing the active ingredient atrazine may be amended, 
should evidence become available to believe that such action is necessary to deal 
with a situation that endangers human health or the environment”. 

 
21. CCOB submits that PMRA’s re-evaluation notice supports Dr. Forkert’s concern 
that threshold levels at which adverse impacts to human health would occur are difficult 
to identify and establish. The new special review, which was initiated immediately after 
the 2017 PMRA Decision, also underscores the significant weakness of the assessment 
by federal regulatory bodies with respect to threshold levels at which atrazine could cause 
adverse impacts to human health and the environment.  
 
22. With respect to the second point in paragraph 18, above, CCOB submits that it 
should be noted that Mr. Chappel has a prior working relationship with Syngenta, the 
Swiss multinational that manufactures atrazine. Furthermore, Mr. Chappel’s evidence 
regarding the potential impacts of atrazine was not provided in a fair, non-partisan 
manner for reasons which are more fully set out in CCOB’s Final Argument and CCOB’s 
Appeal (CCOB Final Argument, para 40, 58). CCOB further submits that the CRH 
Response provides an incomplete and inaccurate account of Mr. Chappel’s testimony 
before the Tribunal. Mr. Chappel expressed reservation on whether atrazine has a non-
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monotonic dose response because the conclusion had been drawn in a scientific journal 
publication (the Wirbisky study) which had undertaken a comprehensive review of the 
existing scientific literature on atrazine. Mr. Chappel stated he would prefer to see further 
toxicological studies on this issue. However, under cross-examination, Mr. Chappel 
acknowledged that the research for the scientific journal publication had been funded by 
two credible organizations: the National Institutes of Health and the National Institutes of 
Environmental Health Sciences. Mr. Chappel also admitted under cross-examination that 
he did not think it would be a ‘particular challenge’ to define a threshold level for a 
chemical that had a non-monotonic dose response. However, he was unaware of any 
regulatory agency that had undertaken such an assessment (CCOB Final Argument, para 
57).   
 
23. With respect to the third point in paragraph 18, above, CCOB submits that it is 
inaccurate for CRH to suggest that because the European Union decision is a policy- 
based decision that it lacks a scientific basis. The widespread use of atrazine made it 
virtually impossible for the drinking water systems in Europe to meet the regulatory limit 
of 0.1ug/L, thereby resulting in the European Union instituting a ban. Dr. Forkert testified 
that the European Union ban was prompted by concerns over public health and safety 
concerns. Accordingly, the European Union undertook a precautionary approach to 
ensure that its citizens were not placed at risk of drinking pesticide-contaminated water 
(CCOB Final Argument, para 17). 

2. Atrazine in Soil and Groundwater and the Impact of Aggregate Washing 

a. Sampling for Atrazine in Soils 

i. Test Pit Sampling of the Topsoil 

(A) Importance of Sampling Topsoil 
 
24. The CRH Response questions CCOB’s characterization of the importance of 
testing topsoil in this case suggesting that: (1) it is an improper characterization of the 
matters covered by the ECA because the topsoil is not meant to be washed; and (2) 
characterizing sediment as “sewage” is a question of law that cannot be decided by the 
Minister on appeal (CRH Response, Tab 2, para 32). 
 
25. In reply, CCOB submits that with respect to the first point made by CRH and 
summarized in the preceding paragraph, the company’s statement is not consistent with 
paragraph 96 of the Tribunal reasons for decision regarding the scope of the appeal. The 
problem with the analysis in the decision on this issue is that the Tribunal did not go on to 
evaluate the evidence on the basis of the paragraph 96 characterization. With respect to 
the second point made by CRH and summarized in the preceding paragraph, the question 
of whether sediment is “sewage” is not a question of law alone but of mixed fact and law 
depending, for example, on whether it is also contaminated with atrazine and, therefore, 
is a proper ground for appeal to the Minister under s. 20.16(1)(b). The evidence during 
the hearing from MOECC witnesses was that sediment with pesticide concentrations in 
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the wash water that disqualified the sediment as inert fill would have to be disposed of 
off-site as waste (CCOB Final Argument, para 334).   

(B) Number of Samples and Sampling Locations 
 
26. The CRH Response states that it was not necessary for the Tribunal to address the 
number of topsoil samples taken (CRH Response, Tab 2, para 31). 
 
27. CCOB disagrees and repeats and relies on the submissions contained in its Appeal 
(CCOB Appeal, para 36). 

(C) Placement of the Sampling Locations 

 
28. The CRH Response disagrees with but does not refute the concerns raised by 
CCOB on the placement of sampling locations (CRH Response, Tab 2, para 33). 
Accordingly, CCOB repeats and relies on its Appeal submissions (CCOB Appeal, para 
37). 

(D) Methods 

 
29. The CRH Response states that: (1) the topsoil was tested, including the top 
interval of 0-30 cms, and suggests that CCOB witness Dr. Ken Howard made a “baseless 
assertion” to the contrary; and (2) that CCOB is confused about the composite sampling 
conducted by CRH’s consultants (CRH Response, Tab 2, paras 30, 34-35). 
 
30. In reply, CCOB submits that with respect to the first point made by CRH 
summarized in the preceding paragraph, the evidence showed that the critical interval of 
topsoil to test in the test pits was in the top 0-5 cm range, a range that both witnesses for 
the Director and CRH admitted under cross-examination had not been tested (CCOB 
Appeal, paras 39, 41; CCOB Final Argument, paras 95-99). With respect to the second 
point made by CRH and summarized in the preceding paragraph, the evidence shows that 
the only ones confused about what CRH’s consultant did with respect to composite soil 
sampling in the test pits for atrazine at the site are CRH’s consultant and CRH (CCOB 
Appeal, paras 40-41; CCOB Final Argument, paras 100-109).   

ii. Soil Detection Limits 
 
31. The CRH Response states that: (1) the CCOB argument that soil detection limits 
used by CRH were too high to detect atrazine is based on laboratories in other 
jurisdictions “allegedly” able to achieve lower limits; and (2) the limits used by CRH 
“were sufficient” to determine if atrazine might be present at a level of concern to Health 
Canada, according to the Tribunal (CRH Response, Tab 2, paras 36, 38). 
 
32. In reply, CCOB submits with respect to the first point in the preceding paragraph 
that lower soil detection limits for atrazine were not “allegedly” achievable in other 
jurisdictions. The uncontradicted evidence from the hearing is very clear that orders of 
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magnitude lower soil detection limits for atrazine than the ones used by CRH were being 
achieved in the United States (U.S. Geological Survey) in 2012 and Germany in 2014-
2015 (CCOB Appeal, para 45). With respect to the second point in the preceding 
paragraph, CCOB repeats and relies on its appeal submissions as to why the soil 
detection limits used were not sufficient in the circumstances (CCOB Appeal, paras 42-
43, 45).  

iii. Borehole Sampling of the Overburden 

(A) Alleged Lack of Fine Grain Content Within Discrete Horizons: Missed 
Opportunities to Sample for Atrazine 

 
33. The CRH Response states that the places CRH did not sample for atrazine in 
BH4-13 were below the water table or the extraction limit or both and, therefore, not 
relevant for sampling as they would not be in areas where material would be extracted 
and washed (CRH Response, Tab 2, para 42).  
 
34. In reply, CCOB submits that these layers in BH4-13 were: (1) above the water 
table; (2) discrete enough to be sampled; and (3) within the extraction limit as admitted to 
by CRH’s witness at the time of cross-examination and as is apparent on the face of BH4-
13 itself. Accordingly, CCOB repeats that since there were only 5 boreholes drilled by 
CRH where atrazine was sampled for on a 260-hectare site, this particular borehole 
represented 20 per cent of the CRH opportunity to sample such fine grain content. 
Because CRH did not do so it missed opportunities to sample for atrazine in material that 
is of fine grain content that would be extracted and washed (CCOB Appeal, para 49; 
CCOB Final Argument, paras 145-147).  

(B) Discrete Horizon Mis-Descriptions and Other Stratigraphic Log Errors 
 
35. The CRH Response states generally that the Tribunal found that the soil testing 
program and methodologies for the borehole sampling for atrazine in soil were thorough 
and reliable for the purposes for which they were completed (CRH Response, Tab 2, 
paras 28, 41). 
 
36. In reply, CCOB repeats and relies on its Appeal submissions to the contrary 
regarding the discrete horizon mis-descriptions and other stratigraphic log errors 
contained in Exhibit 16 (the pesticide report prepared for CRH), why these errors are 
important, and the fact they were not addressed at all by the Tribunal in its decision 
(CCOB Appeal, paras 51-52).  

(C) Composite Sampling  
 
37. The CRH Response states that the CRH consultant did not take composite soil 
samples in the borehole sampling program by combining samples from two different 
intervals (a practice that would otherwise be contrary to MOECC guidance) (CRH 
Response, Tab 2, paras 34-35). 
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38. In reply, CCOB repeats and relies on its Appeal submissions to the contrary, 
which clearly show that this did occur, and again was not an issue explicitly addressed in 
the Tribunal decision (CCOB Appeal, paras 53-54; CCOB Final Argument, paras164-
165). 

(D) Number of Samples 
 
39. The CRH response states the following as the view it attributes to Mr. Bulman 
(MOECC’s witness) as evidence given at the hearing: “…in a gas station, testing would 
not be for an herbicide deemed to be safe for widespread use on commercial crops over 
large areas, but rather for dangerous, volatile hydrocarbons which would be expected to 
be found in large quantities in a very local area around fuel storage and handling areas”. 
As a result, according to CRH, Mr. Bulman’s admission that for a 50 x 50 metre gas 
station he would likely drill 5 to 6 boreholes, CRH says is an irrelevant comparison (CRH 
Response, Tab 2, para 43). 
 
40. In reply, CCOB submits that what we have placed in quotation marks from CRH 
paragraph 43, above, was not a view articulated by MOECC witness Bulman (or any 
other witness) at the hearing. CRH has failed to provide a satisfactory explanation as to 
why it was appropriate for CRH to only drill 1 borehole for every 79,000 sq m of site in 
looking for atrazine, when in looking for contaminants at a 2,500 sq m gas station Mr. 
Bulman would have drilled 5 to 6 boreholes. The disparity underscores why CCOB 
witness Dr. Howard characterized the CRH soil testing program in search of atrazine at 
the site as hardly constituting extensive testing (CCOB Appeal, para 55). Again this was 
a matter not addressed by the Tribunal in its decision (CCOB Appeal, para 56).     

iv. Effect of Degradation and Attenuation  

(A) Degradation 

 
41. The CRH Response states that the Tribunal dismissed the CCOB reliance on 
German studies on atrazine degradation rates in soil because these studies were 
laboratory studies as opposed to field studies from Ontario which the Tribunal did rely on 
(CRH Response, Tab 2, paras 50-54). 
 
42. In reply, CCOB submits that, as we pointed out in our Appeal, the Vonberg study 
from Germany, which showed atrazine persisting in soil for over 20 years, was a field 
study, which should have put it on an equal footing with a field study from unnamed and 
unknown sites in Ontario relied on by both CRH and the Tribunal which showed atrazine 
persisting in soil for a much shorter period of time (CCOB Appeal, paras 57-60; CCOB 
Final Argument, paras 174-190, 205). The significance of the persistence period is that if 
atrazine can persist in soil for over 20 years that makes it more likely that it can 
contaminate and be concentrated in sediment to be washed in the CRH aggregate 
washing process with the washed and possibly still atrazine-contaminated sediment then 
re-applied to the site one meter above the local water table.  
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(B) Attenuation 
 
43. The CRH Response states that the Tribunal: (1) adopted the view that atrazine 
once applied to the ground surface would be expected to move quickly down to 
groundwater and, therefore, would not remain in the overburden where it would be 
available for excavation with, and washing of, sediment as part of the CRH aggregate 
washing process; and (2) rejected CCOB witness Dr. Howard’s “nitrate bomb” example 
because the levels of atrazine in soil would be at extremely low levels (CRH Response, 
Tab 2, paras 55-60). 
 
44. In reply, CCOB submits with respect to the first point in the preceding paragraph 
that the evidence for this site showed: (1) CRH had no empirical data on the rate water 
(and any contaminants flowing with it such as atrazine) is moving vertically down the 
unsaturated zone soils (i.e. overburden) to groundwater at this site; and (2) 60 per cent of 
the boreholes CRH tested all had seams or layers of till and/or clay in the unsaturated 
zone soils where the aggregate mining will occur that were capable of attenuating 
(retarding or slowing) the vertical downward velocity of water (and any contaminants 
flowing with it) thus making any atrazine in those soils potentially available to be washed 
and concentrated during the aggregate washing process. CCOB submits with respect to 
the second point in the preceding paragraph that the Tribunal’s rejection of the “nitrate 
bomb” example ignores that the aggregate washing process could greatly concentrate the 
levels of atrazine in the sediment to be washed at the site prior to its being re-applied to 
the site one meter above the water table as part of the site’s rehabilitation (CCOB Appeal, 
paras 62-64; CCOB Final Argument, paras 191-204, 206). 

b. Sampling for Atrazine in Groundwater 
 
45. The CRH Response states that there is no cause for concern for drinking water 
supplies that groundwater sampling revealed trace amounts of atrazine or its breakdown 
product, atrazine desethyl, at each monitoring location on the site, a view shared by the 
Director, and that the Tribunal now appears to share as well (CRH Response, Tab 2, 
paras 44-48; Director’s Response, paras 43-47; CCOB Appeal – Schedule “A” Tribunal 
Decision, para 110). Indeed, the Director’s Response goes so far as to say that throughout 
the hearing all witnesses gave evidence that they expected to find trace levels of atrazine 
in groundwater and that this, in the Director’s (and apparently now the Tribunal’s) view, 
would not be a cause for concern with respect to human health (Director’s Response, para 
46).    
 
46. In reply, CCOB repeats and relies on its Appeal submissions to the contrary 
(CCOB Appeal, paras 65-74; CCOB Final Argument, paras 207-237) and adds that the 
view that trace concentrations of atrazine in water are no cause for alarm ignores the fact 
that atrazine is an endocrine disruptor that exhibits a non-monotonic dose response. 
Therefore, even trace concentrations of it are a matter of serious concern for human 
health and the environment. Furthermore, the early positions of both witnesses for CRH 
(Mr. Murphy) and the Director (Mr. Bulman) were exactly opposite to, and undermine, 
their positions now. In this early period when no atrazine was being detected at all in 
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groundwater sampling (mid-2013 for Mr. Murphy), or when only one groundwater 
monitoring well tested positive for atrazine (mid-2015 for Mr. Bulman), their position 
was that this indicated that atrazine would not be found or concentrated in the aggregate 
washing process (CCOB Appeal, paras 67, 70). Now their position appears to be that 
trace levels of atrazine or its metabolites everywhere it was tested for is no problem. 
CCOB submits that the Respondents cannot have it both ways. CCOB says that atrazine’s 
presence everywhere it has been tested for at any level in groundwater is a problem for 
the aggregate washing process because the Respondents earlier made such a big deal 
about how its complete absence indicated there would be no problem at all. This 
underscores why the Tribunal decision itself is so problematic on this issue.      

c. Aggregate Washing Process 

i. Introduction 

 
47. The CRH Response states that: (1) CCOB witness Dr. Howard during his 
evidence in chief “backed away” from his earlier position that the aggregate washing 
process would result in atrazine concentrations orders of magnitude greater than in the 
original pre-washed sediment, and instead alleged it would concentrate atrazine by a 
factor of 25 or 33; and (2) Mr. Murphy’s evidence showed – and persuaded the Tribunal 
– that the gravel washing process will not cause atrazine to concentrate in the water to a 
higher level than it would absent the washing operations (CRH Response, Tab 2, paras 
61-62). 
 
48. In reply, CCOB submits with respect to the first point in the preceding paragraph 
that a factor of 25 or 33 is still more than an order of magnitude greater than the 
concentrations in the pre-washed sediment. Moreover, based on Dr. Howard’s 
calculations this would contribute to a concentration of atrazine in water 20 to 25 times in 
excess of the Ontario Drinking Water Quality Standard for atrazine depending on the soil 
detection limit used (CCOB Final Argument, para 281). Furthermore, Dr. Howard was 
not cross-examined on this by the Respondents. With respect to the second point in the 
preceding paragraph, Mr. Murphy’s theory: (1) did not appear in any of his written 
material in support of the CRH application; (2) did not appear in any of his written 
material in response to Dr. Howard’s written evidence for the hearing even though CRH 
would have had Dr. Howard’s material going back to August 2014; and (3) was not put to 
Dr. Howard during his cross-examination by the Respondents. In short, it emerged at the 
eleventh hour in the hearing during Mr. Murphy’s oral testimony. In the respectful 
submission of CCOB, it is a very slim reed indeed for the Tribunal to hang its decision on 
and should carry little weight with the Minister in this Appeal. 

ii. The Role of Kd: Another Data Gap 

 
49. The CRH response states that: (1) Dr. Howard conceded during cross-
examination that it was possible to calculate the Kd for low amounts of atrazine, such as 
those detected in groundwater, without batch testing; and (2) there is very little organic 



 18

matter in the aggregate for atrazine to adsorb to and, therefore, little atrazine to be found 
in the aggregate to be washed (CRH Response, Tab 2, paras 64-65). 
 
50. In reply, CCOB submits with respect to the first point in the preceding paragraph 
that Dr. Howard admitted that it was possible to calculate, but not preferable to batch 
testing, to obtain a Kd value. His testimony was that calculations produce approximations 
not hard values as could be obtained from performing batch tests. In point of fact, neither 
calculations nor batch tests to obtain a Kd value were conducted or reported upon in the 
CRH pesticide report for its application (Exhibit 16). Moreover, according to Dr. 
Howard’s evidence CRH performed relatively few analyses of the organic content of the 
soils on the site, and it was his un-contradicted evidence that it would have been useful to 
have many more analyses of total organic carbon values than were performed for CRH if 
the company was going to rely on trying to calculate a Kd rather than batch testing to 
obtain a Kd value (CCOB Final Argument, paras 253, 256-257, 260, 262-263; CCOB 
Appeal, paras 82-83). With respect to the second point in the preceding paragraph, CCOB 
submits that it was the un-contradicted evidence of Dr. Howard that he had seen much 
lower organic carbon values in Ontario, an order of magnitude lower, and that at even the 
levels CRH suggested were present, the level of pesticide present could still be of 
concern (CCOB Final Argument, para 257).   

iii. Calculations Performed 

 
51. The CRH Response states that Dr. Howard’s “calculation was inaccurate and 
overly conservative, and was rejected by the Tribunal” (CRH Response, Tab 2, para 67). 
 
52. In reply, CCOB submits that the Tribunal gave no reasons as to why it did not 
accept Dr. Howard’s evidence. The Tribunal certainly did not say that it found Dr. 
Howard’s calculation to be “inaccurate and overly conservative”. The Tribunal reasons 
simply state in a single sentence that: “The Tribunal finds there is no evidence that 
washing the aggregate at this Site will result in concentrated atrazine in the wash fines” 
(CCOB Appeal, Schedule “A” – Tribunal Decision, para 114). Given the considerable 
evidence from Dr. Howard and the other available evidence on this issue, CCOB submits 
that the Tribunal reason is hardly persuasive in the circumstances (CCOB Appeal, paras 
84-87; CCOB Final Argument, paras 271-289).     
 

iv. WellHead Protection Areas: Capture Zone Expansion 
 
53. The CRH Response states that: (1) the WHPAs are not subject to expansion; and 
(2) CRH consultant modeling confirmed that the site operation would stay outside the 
WHPA boundaries and MOECC witness Bulman stated in re-examination that the 
capture zone lines would not move under the settling pond system even during a drought 
scenario (CRH Response, Tab 2, paras 71-73 and the heading at page 20; to the same 
points see also Director’s Response, paras 51-52). 
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54. In reply, CCOB submits that with respect to the first point in the preceding 
paragraph this CRH statement is contradicted by: (1) the testimony of MOECC witness 
Mr. Bulman who stated that when well pumping rates change the WHPA lines change, if 
there is lower recharge because of less precipitation, then the WHPA capture zone gets 
larger, and acknowledged that we know the lines move; and (2) the testimony of CCOB 
witness Dr. Howard who stated that the WHPA time of travel lines are dynamic, they 
grow and shrink (CCOB Final Argument, paras 291, 294, 296-297). With respect to the 
second point in the preceding paragraph CCOB submits that: (1) CRH’s consultant did 
not model a drought scenario for its applications to MOECC or for the hearing before the 
Tribunal; and (2) MOECC witness Bulman said the opposite in cross-examination of 
what he said in re-examination and was not, in any event, qualified to give expert opinion 
evidence as a groundwater modeler (CCOB Appeal, para 89). 

3. Conditions under Appeal - ECA 

a. Condition 4.8: Use of Sediment On-Site is Unclear 

i. Scope of the Problem 
 
55. The CRH Response states that: (1) the fact that there will be large quantities of 
sediment following the wash process is not an issue in and of itself because the volume of 
sediment is a fraction of the material that will be extracted (3-4 percent) and is already 
present in the aggregate at the site; and (2) the issue of the use that will be made of the 
wash fines in site rehabilitation was found by the Tribunal to be beyond the jurisdiction 
of the MOECC under the ECA, and is a question of law beyond the scope of the 
Minister’s review on appeal (CRH Response, Tab 2, paras 78-80).  
 
56. In reply, with respect to the first point in the preceding paragraph, CCOB submits 
that CRH misapprehends or misstates the issue that is of concern. The issue is how much 
of these large quantities of sediment will be potentially atrazine-contaminated? Why is 
that important? Following the washing process, the sediment will be re-applied to the site 
for progressive and final rehabilitation one meter above the water table within the 
WHPAs of the drinking water supply of the community of Paris, Ontario. CCOB witness 
David Malcolm estimated the sediment quantities as being up to 24,000 tonnes per year 
(derived from CRH’s ECA Application, Exhibit 41, Tab 13, page 15), up to 240,000 
tonnes over ten years, and up to 768,000 tonnes over the 32 year life of the site. 
Accordingly, the quantities, and the quality of the quantities, matter. With respect to the 
second point in the preceding paragraph, CCOB submits that: (1) the issue of the use to 
be made of the wash fines is not a question of law, but rather a question of mixed fact and 
law depending on, among other things, whether they are contaminated with atrazine or 
other contaminants and, therefore, entirely amenable to the jurisdiction of the Minister on 
appeal under s. 20.16(1)(b) of the EPA; and (2) the CRH argument does not follow 
because there is a fundamental internal and irreconcilable conflict in the reasoning of the 
Tribunal decision (paragraphs 96 and 143) as Table 1, below, illustrates, which is within 
the authority of the Minister to resolve on appeal because it is a question of interpreting 
issues of mixed fact and law: 
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Table 1: Comparison of Paragraphs 96 and 143 of April 11, 2017 Tribunal Decision  
Paragraph Number Text of Paragraph Interpretation 

96 What is within the scope of the appeal is 
whether the ECA contains sufficient 
measures to identify and address 
cumulative effects of the aggregate 
washing operations together with the 
sediment to be used in the rehabilitation 
plan. CCOB may reasonably adduce 
evidence on how atrazine may concentrate 
in the wash fines that are included in the 
rehabilitation plan, and how they may 
combine with residual atrazine on the Site, 
in order to make its case.  

ECA is appropriate instrument to address 
use of wash fines in the rehabilitation plan 

143 ...the Tribunal finds that the ECA is not 
the appropriate instrument to determine 
what use will be made of wash fines in 
Site rehabilitation, as it is regulated by the 
MNRF under the ARA. 

ECA is not appropriate instrument to 
address use of wash fines in the 
rehabilitation plan 

 

ii. Need for New Science Risk Assessment 

(A) Alberta-Nova Scotia Guidelines Do Not Apply 

 
57. The CRH Response states that: (1) the atrazine limits set out in the guidelines 
from Alberta and Nova Scotia, respectively, were included in ECA Condition 4.8 by Mr. 
Bulman to serve as a “flag” to give the MOECC input on the use of the fines if atrazine 
were to be detected; (2) MOECC witness Bulman agreed that the size of the entire Paris 
Pit site exceeded 10 x 10 x 3 metres, not that the potential source of groundwater 
contamination at the site was bigger than those dimensions such that the Alberta 
guideline dimensions would not apply; and (3) the Paris Pit site aggregate washing 
facilities are outside the WHPA, not in the WHPA (CRH Response, Tab 2, paras 88-92).   
 
58. In reply, with respect to the first point in the preceding paragraph, CCOB submits 
that Mr. Bulman proposed the use of a detection limit that is higher than the Alberta 
standard he proposes using. The effect of this is that no one will know when the standard 
is exceeded. Furthermore, the Nova Scotia guidelines do not have values for atrazine 
desethyl and total atrazine metabolites so they will not be very helpful at the Paris Pit site 
either (CCOB Final Argument, paras 344-362, 377). With respect to the second point in 
the preceding paragraph, the CRH assertion is simply wrong (see CCOB Final Argument, 
para 354). With respect to the third point in the preceding paragraph, the Paris Pit 
aggregate washing and wastewater operations are not located in the WHPAs. The lands 
where they are located are adjacent to, and largely surrounded on three sides (north, east, 
and west) by, WHPAs (CCOB Appeal, para 17; CCOB Final Argument, para 290). 
However, the site operations that involve re-spreading of sediment as part of progressive 
and final rehabilitation are located within the WHPAs.  

(B) Why a New Science Risk Assessment Should Be Conducted 
 
59. The CRH response states that: (1) O. Reg. 153/04 does not apply to the Paris Pit 
site, therefore, a new science risk assessment (“NSRA”) does not apply, and the 
Tribunal’s finding to that effect is a legal one beyond the Minister’s jurisdiction on 
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appeal; and (2) requiring an NSRA for this site would unfairly prejudice CRH (CRH 
Response, Tab 2, paras 81-87). 
 
60. In reply, with respect to the first point in the preceding paragraph, CCOB repeats 
and relies on its earlier submissions (CCOB Appeal, paras 100-101; CCOB Final 
Argument, paras 363-369, 371-372), but adds that the question is not a question of law, 
but one of mixed fact and law turning on, among other things, whether the site will 
contain atrazine-contaminated sediment. With respect to the second point in the 
preceding paragraph, CCOB submits that: (1) the potential for there to be atrazine-
contaminated sediment post the washing process and for that sediment to be re-applied to 
the site one meter above the water table has the potential to prejudice the community of 
Paris, Ontario; and (2) there is no dispute that the aquifer is “highly vulnerable” as 
admitted by CRH itself (CRH Response, para 58).     

b. Condition 5: Contingency and Pollution Prevention Plan and the Lack of a Trigger 
Mechanism 

i. The Leak from the “Sealed” Settling Pond Bottom: Spill, Pollution in Need of 
Prevention, or Both? 

 
61. The CRH Response is no answer to the leakage issues raised in the CCOB Appeal 
associated with the settling pond “seal” (CRH Response, Tab 2, paras 93-98). 
Accordingly, in reply, CCOB repeats and relies on its Appeal submissions (CCOB 
Appeal, paras 102-105). 

ii. Lack of Trigger Mechanism 

 
62. The CRH Response is no answer to the issues raised in the CCOB Appeal 
regarding the lack of a trigger mechanism in the Contingency and Pollution Prevention 
Plan (“CPPP”) (CRH Response, Tab 2, para 99). Accordingly, in reply, CCOB repeats 
and relies on its Appeal submissions (CCOB Appeal, paras 106-108). 

III. REPLY TO RESPONSE OF THE DIRECTOR, MOECC 
 
63. CCOB has reviewed the Response of the Director to the CCOB Appeal. In light 
of our Reply to the Response of CRH, which includes reply to the Director where 
appropriate, CCOB repeats and relies on its reply to CRH as a complete answer to the 
Director’s Response as well.    

IV. REPLY TO RESPONSE OF BRANT 
 
64. Brant has filed “Reply Submissions” requesting the dismissal of CCOB’s Appeal.  
 
65. In reply, CCOB submits that it is important to note that Brant had serious 
concerns that CRH’s aggregate washing operation would result in significant harm to the 
environment and human health. However, prior to the hearing, Brant worked out with 
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CRH revised conditions to the ECA (and the Permit to Take Water “PTTW”). The 
revised conditions do not address the concerns that CCOB and Brant had previously 
raised about the potential for CRH’s aggregate washing operation to result in adverse 
impacts on the environment and human health. Moreover, no such explanation is 
provided by Brant’s “Reply” submission. Brant did not participate at the Tribunal 
hearing, other than a very brief appearance by Brant counsel on the first day of the 
hearing to file with the Tribunal the revised conditions to the ECA and PTTW. The 
revised conditions are set out in Appendix B of the Tribunal’s decision.  
 
66. Brant, like CCOB, was a party to these proceedings at a very early stage. On 
November 12, 2015, Brant Council passed a resolution that “Brant County Council write 
a letter to support the Concerned Citizens of Brant’s Leave to Appeal the Permit to Take 
Water and the Environmental Compliance Approval related to the Watt’s Pond Road 
Pit”.3   
 
67. Brant, like CCOB, filed applications for leave to appeal the Directors’ decisions 
to issue the ECA and the PTTW.  In support of its applications for leave to appeal, Brant 
filed a letter by Mr. Alex Davidson, a professional engineer and the Director of Water for 
Brant.4 In his letter Mr. Davidson states: 
 

 Brant has serious concerns about the adverse and significant environmental 
impacts this proposal will have on the groundwater aquifer as well as to the cold 
water stream Gilbert Creek, Gilbert Creek wetlands and to the Grand River;  

 
 Brant is concerned that the PTTW along with the aggregate washing operation 

will result in significant environmental impacts to the quantity and quality of the 
aquifer source of the Telfer and Gilbert wells. Any impact to the aquifer will 
result in devastating consequences for Brant and for the users of the Paris water 
supply system. There will be similar problems for those Brant ratepayers who 
take their water from the same aquifer via private wells. While Dufferin’s settling 
ponds are not situated in the WHPAs identified for the Gilbert and Telfer well 
fields, the ponds are situated immediately adjacent to these WHPAs. Brant is also 
concerned that drainage from washed material stockpiles may be situated in 
WHPAs resulting in significant impacts to the groundwater; 

 
 Brant has similar concerns about the risk of harm to Gilbert Creek and to the 

Grand River. The City of Brantford and the Six Nations take water from the 
Grand River downstream of the Paris Pit. Grand River is designated a heritage 
river and situated in close proximity to the proposal. The cold water stream 
Gilbert Creek and Gilbert Creek wetlands may also be impacted; 

                                                           
3 Letter from R.E.F. (Ron) Eddy, Mayor to Secretary, Environmental Review tribunal, Fariha Pannu, P. 
Eng., CRH Canada Group Inc., The Environmental Commissioner, and Belnda Koblik, P. Eng., dated 
November 12, 2015 (CCOB Reply, Schedule “C”). 
4 Letter from Alex Davidson, P. Eng. AMCT, Director of Water, County of Brant to Secretary, 
Environmental Review Tribunal, Fariha Pannu, P.Eng, CRH Canada Group Inc., The Environmental 
Commissioner of Ontario and Belinda Koblik, P.Eng. dated November 12, 2015 (CCOB Reply, Schedule 
“D”). 
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 Aggregate washing results in an intensification of the natural leaching process. 

Pesticide residues and other agro-chemicals existing in the extraction layer of the 
gravel may be brought up from the aggregate washing process. Brant is concerned 
about the introduction of such contaminants into the aquifer that has not been 
adequately addressed with respect to the potential for leaching from the settling 
pond into the aquifer both during operations and during the proposed 
“rehabilitation” period. Dufferin has failed to consider any potential for leaching 
and as a result there is no contingency plan in place in the event such leaching 
occurs and the contaminants enter the aquifer; 

 
 In summary, Brant is concerned that the gravel washing operation has the 

potential to wash pesticides and fertilizers off of the aggregate and cause them to 
concentrate in the re-circulated wash water; in the sediment settled out in the 
sediment pond; in the aquifer under the settling pond and aggregate stockpile; and 
in a plume flowing from the wash water pond, settlement pond and the aggregate 
stockpile;   

 
 As to water quantity in the aquifer, there has been no satisfactory reconciliation of 

the net taking from the aquifer so Brant has not been provided with any 
information relating to how much drawdown there will be at the Telfer and 
Gilbert well fields or in private wells in the vicinity of these operations. Dufferin 
has failed to consider the impacts of drawdown and there is no contingency plan 
in place in the event this would occur resulting in significant harm to the 
environment; and  

 
 Brant has serious concerns that the pit has the potential to affect the GUDI 

(groundwater under direct influence) status of the Telfer well field and Dufferin’s 
operations may affect the wells from a pathogen and chemical perspective.   

 
68. CCOB submits that it is important to note that the one of the reasons that Mr. 
Davidson cites in support of his concern with CRH’s proposed aggregate washing 
operation was the lack of information. According to Mr. Davidson the information 
provided by CRH “is neither comprehensive nor conclusive.” Mr. Davidson concludes 
his letter by stating “[i]n the absence of knowledge and in the absence of contingency 
plans, it is the County’s position that the issuance of the PTTW and of the ECA is 
unreasonable and that the consequences of allowing the aggregated washing operation 
carry the serious potential to significantly harm the environment” (emphasis added). 
 
69. On March 31, 2016, the Tribunal granted Brant and CCOB leave to appeal certain 
conditions in the ECA and PTTW. Brant and CCOB both filed appeals of the decisions of 
the Directors under Part XII of the EPA and section 100 of the Ontario Water Resources 
Act. The grounds for appeal set out in Brant’s Notice of Appeal are similar to the grounds 
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raised in CCOB’s Notice of Appeal.5 These include the inadequacy of the conditions in 
the ECA and the PTTW to protect the environment and the public health, the failure to 
consider cumulative effects, the failure to utilize adaptive management and the failure to 
apply the precautionary principle and other principles mandated by the MOECC’s 
Statement of Environmental Values.  
 
70. On October 28, 2016, Brant filed with the Tribunal a copy of Mr. Alex 
Davidson’s witness statement dated October 18, 2016. Mr. Davidson’s witness statement 
reiterates the concerns that he had expressed earlier in his letter dated November 12, 
2015.6  
 
71. However, prior to the commencement of the hearing before the Tribunal, Brant 
suddenly and unexpectedly reversed its position. It remains unknown what factors 
prompted Brant to reach an agreement with CRH on revisions to certain conditions in the 
ECA and PPTW. Brant did not call any evidence at the hearing to explain how the 
revised conditions would address the serious concerns raised by Mr. Davidson regarding 
the safety of the water supply for the community of Paris, the City of Brantford and for 
the Six Nations. Moreover, Brant did not provide any evidence at the hearing as to what, 
if any, new information had been received by it to alleviate its earlier concerns about the 
risks to human health and the environment from the aggregate washing operation that it 
had previously identified. Under these circumstances, CCOB submits that the Minister 
should not afford any weight to the Brant “reply” submissions.  

V. CONCLUSIONS 
 
72. In light of the above submissions, and those contained in the CCOB Appeal, and 
CCOB Final Argument, the Appellants respectfully repeat in this Reply their conclusions 
from the CCOB Appeal urging the Minister to find that the Tribunal decision is: 
 

(a) contrary to the public interest and public policy because it: 
 

 Failed to assess the toxicological and adverse health effects of the 
herbicide atrazine; and 

 
 Allowed sewage works for aggregate washing operations to be 

established where atrazine may be present and is not consistent 
with protecting nearby drinking water supplies; and 

 
(b) contrary to the facts and evidence heard before the Tribunal with respect 
to: 

 Toxicological aspects of atrazine; 
 

                                                           
5 Notice of Appeal by the Corporation of the County of Brant in relation to Permit to Take Water No. 7115-
9VVLJW and Environmental Compliance Approval No. 1400-9VNPVY issued to CRH Group Inc. 
(attachments omitted) (CCOB Reply – Schedule “E”). 
6 Witness Statement of Alex Davidson dated October 28, 2016 (CCOB Reply – Schedule “F”). 



 25

 Atrazine in soil and groundwater; 
 

 Impact of aggregate washing;  
 

 ECA Conditions 4.8 and 5. 
 

VI. ORDER REQUESTED 

 
73. The Appellants respectfully repeat in this Reply the Order requested in their 
Appeal to the Minister:  
 

(a) Revoking the Decision of the Tribunal, dated April 11, 2017, in 
respect of certain conditions of the ECA, which Decision is set out at 
paragraph 165 of Schedule “A” appended to the Appeal; 

 
(b) Substituting for the Decision at paragraph 165, the CCOB proposed 

revised conditions to the ECA found at Appendix “D” of the Decision;  
 

(c) Such further or other Order as the Minister deems appropriate. 
 
 
ALL OF WHICH IS RESPECTFULLY SUBMITTED, 
 
Dated: July 7, 2017 

      ________________________  
      Joseph F. Castrilli 
      Counsel for the Appellants, 
      Concerned Citizens of Brant 
 
 
 
      ________________________ 

Ramani Nadarajah 
Counsel for the Appellants, 
Concerned Citizens of Brant 



 

VII. SCHEDULE “A” – CCOB CORRESPONDENCE, DATED MAY 9, 2017 



 

Canadian Environmental Law Association 

T 416 960-2284  • F 416 960-9392   • 130 Spadina Avenue, Suite 301 Toronto, Ontario  M5V 2L4   • cela.ca 

 

May 9, 2017 
          
The Hon. Glen R. Murray 
Minister of the Environment and Climate Change 
11th Floor, Ferguson Block 
77 Wellesley Street West 
Toronto, Ontario M7A 2T5 
 
Dear Minister Murray: 
 
Re: Concerned Citizens of Brant v. Director (Ministry of the Environment and Climate 
Change) Case Nos. 16-048 and 16-052  
 
Enclosed please find the following: 
 

1. An appeal, dated May 9, 2017, filed by the Concerned Citizens of Brant (“CCOB”) 
pursuant to section 20.16(1)(b) of the Environmental Protection Act, R.S.O. 1990, c. 
E.19 (“EPA”) in respect of the Decision of the Environmental Review Tribunal 
(“Tribunal”) in the above matter; and 

2. The Final Argument of CCOB filed with the Tribunal in February 2017. 
 
By way of this letter we request that the full record from the Tribunal be placed before you in 
conjunction with this appeal. 
 
Yours truly, 

CANADIAN ENVIRONMENTAL LAW ASSOCIATION 

 
Joseph F. Castrilli Ramani Nadarajah 
Counsel Counsel 
 
Encls. 
 
c. Secretary, Environmental Review Tribunal 

Nicholas Adamson, Counsel for the Directors, MOECC 
Jonathan W. Kahn & Brittiny Rabinovitch, Counsel for the Instrument Holder, CRH 
Canada Group Inc. 

   Paula Lombardi, Counsel for the Corporation of the County of Brant 
   
 



 

VIII. SCHEDULE “B” – PMRA RE-EVALUATION NOTE REV2017-10, DATED 
MARCH 31, 2017 

 



Re-evaluation Note REV2017-10 

Special Review Initiation: 
Atrazine 

(publié aussi en français) 31 March 2017 

This document is published by the Health Canada Pest Management Regulatory Agency. For further 
information, please contact: 

Publications Internet: pmra.publications@hc-sc.gc.ca 
Pest Management Regulatory Agency healthcanada.gc.ca/pmra 
Health Canada Facsimile: 613-736-3758 
2720 Riverside Drive Information Service: 
A.L. 6607 D 1-800-267-6315 or 613-736-3799 
Ottawa, Ontario  K1A 0K9 pmra.infoserv@hc-sc.gc.ca 



 
ISSN: 1925-0630 (print) 
  1925-0649 (online) 
 
Catalogue number: H113-5/2017-10E (print version) 
  H113-5/2017-10E-PDF (PDF version) 
 
 
© Her Majesty the Queen in Right of Canada, represented by the Minister of Health Canada, 2017 
 
All rights reserved. No part of this information (publication or product) may be reproduced or transmitted in any form or by any 
means, electronic, mechanical, photocopying, recording or otherwise, or stored in a retrieval system, without prior written 
permission of the Minister of Public Works and Government Services Canada, Ottawa, Ontario K1A 0S5.



  
 

Re-evaluation Note - REV2017-10 
Page 1 

This notice is to advise that Health Canada’s Pest Management Regulatory Agency (PMRA) has 
initiated a special review of registered pest control products containing the active ingredient 
atrazine under subsection 17(1) of the Pest Control Products Act. 

PMRA became aware of additional information on atrazine and a preliminary analysis of this 
information indicated that the criteria listed in subsection 17(1) of the Pest Control Products Act 
have been met, and a special review is warranted. The aspects of concern for the special review 
are related to: 

• Potential change(s) to toxicology endpoint(s) used for human health and environmental risk 
assessment, and impact thereof, including potential human health (drinking water) and 
environmental risk from atrazine in surface water. 

Following evaluations of the aspects of concern, pursuant to section 28 of the Pest Control 
Products Act, the PMRA will publish its proposed special review decision for public 
consultation. 

At any point during the special review, the registration of one or more of the pest control 
products containing the active ingredient atrazine may be amended, should evidence become 
available to believe that such action is necessary to deal with a situation that endangers human 
health or the environment. 



 

 

IX. SCHEDULE “C” – LETTER/RESOLUTION FROM BRANT COUNCIL, 
DATED NOVEMBER 12, 2015 



County of Brant 
R.E.P. (Ron) Eddy, Mayor 
Paul Emerson, Chief Administrative Officer 
(519) 449-2451 
(519) 449-2454 (FAX) 
e-mail brant@brant.ca  
Web Site http://www.brant.ca  

County Administrative Building 
26 Park Avenue 
Burford 
Mailing Address: 
P.Q. Box 160 
Burford, Ontario NOE 1A0 

November 12, 2015 

Secretary, Environmental Review Tribunal 
655 Bay Street- Floor 15 
Toronto, Ontario 
M5G 1E5 

Fariha Pannu, P. Eng. 
Supervisor Environmental Approvals Branch 
Ontario Ministry of the Environment and Climate 
Change 
135 St. Clair Avenue West —1' Floor 
Toronto, Ontario M4V 1P5 

CRH Canada Group Inc. 
2300 Steeles Avenue West, 4th  Floor 
Concord, Ontario 
L4X 5X6  

Reference: El6 Dufferin Aggregates— Paris Pit 

The Environmental Commissioner 
1075184 Street, Suite 605 
Toronto, Ontario 
M5S 2B1 

Belinda Koblik, P. Eng. 
Supervisor Water Resources Unit 
West Central Regional Office 
Ontario Ministry of the Environment and 
Climate Change 
12TH Floor, 119 King Street West 
Hamilton, Ontario L8P 4Y7 

To Whom It May Concern: 

Re: Dufferin Paris Pit — Review of PTTVV and ,ECA 

The Council of the County of Brant (County) passed the following resolution on November 12, 
2015: 

"That Brant County Council write a letter to support the Concerned citizens of Brant's 
Leave to Appeal the Permit To Take Water and the Environmental Compliance 
Approval related to the Watt's Pond Road Pit". 

This letter is in support of the application filed by the Concerned Citizens of Brant ("CCOB") to 
the Environmental Review Tribunal seeking leave to appeal the decision of Belinda Koblik, 
Director, Ministry of the Environment and Climate Change under section 34.1, of the Ontario 
Water Resources Act, ("OWRA") in issuing Permit No. 7115-9VVLJW, dated October 29, 2015, 
("PTTW") to CRH Canada Group Inc., formerly known as Dufferin Aggregates, A Division of 
Holcim (Canada), Inc. ("Dufferin"). This letter also is in support of the CCOB's applications to 
the Environmental Review Tribunal seeking leave to appeal the decision of Fariha Pannu, 
Director, Ministry of the Environmental and Climate Change under Part 11.1, Environmental 
Protection Act ("EPA"), in issuing Environmental Compliance Approval No. 1400-9VNPVY, 
dated October 29, 2015, ("ECA") to Dufferin. 

.2 



R. 	....,_(Ron) Eddy 
Mayor 
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The County submits that it is unreasonable to put at risk the water supply for the community of 
Paris, the City of Brantford and for the Six Nations of the Grand River without insisting on 
comprehensive and conclusive studies and with all possible precautions put in place to avoid 
any serious harm to the environment. The County is concerned that the information provided 
by Dufferin is neither comprehensive nor conclusive. in the absence of knowledge and in the 
absence of contingency plans, it is the County's position that the issuance of the PTTVV and of 
the ECA is unreasonable and that the consequences of allowing the aggregate washing 
operation carry the serious risk and the potential to significantly harm the environment. Given 
these concerns, the County fully supports the CCOB's application on this matter. 

Yours truly, 

AD/MB/kv_ _  

CC: 
	

file 
MCF File/CQGM 
Concerned Citizens of Brant 
Andrew C. Wright, Siskinds LLP 

\\Samba\e08enviro_water  works \E16_Pits & Quarries\Dufferin Aggregates - Paris Pit\CRH Canada Group Inc - PT1)/V & ECA\Review of 
PTTW and ECA- Appeal Letter From Mayor Eddy.docx, 





 

 

X. SCHEDULE “D” – CORRESPONDENCE FROM BRANT COUNTY 
WATER DIRECTOR, DATED NOVEMBER 12, 2015 

 



Public Works Department 
519-449-2451 or 1-888-250-2295 
519-449-3382 (FAX) 
publicworksbrant.ca   
wwvv.brant.ca  

County Administrative Building 
26 Park Avenue 
P.O. Box 160 
Burford, ON NOE 1A0 

Reference: E16 Dufferin Aggregates — Paris Pit 
November 12, 2015 

Secretary, Environmental Review Tribunal 
655 Bay Street- Floor 15 
Toronto, Ontario 
M5G 1E5 

Fariha Pannu, P. Eng. 
Supervisor Environmental Approvals Branch 
Ontario Ministry of the Environment and Climate 
Change 
135 St. Clair Avenue West —1st  Floor 
Toronto, Ontario M4V 1P5 

CRH Canada Group Inc. 
2300 Steeles Avenue West, 4th  Floor 
Concord, Ontario 
L4X 5X6 

To Whom It May Concern: 

The Environmental Commissioner 
1075 Bay Street, Suite 605 
Toronto, Ontario 
M5S 281 

Belinda Koblik, P. Eng. 
Supervisor Water Resources Unit 
West Central Regional Office 
Ontario Ministry of the Environment and 
Climate Change 
12TH  Floor, 119 King Street West 
Hamilton, Ontario L8P 4Y7 

Re: Dufferin Paris Pit— Review of PTTW and ECA 

This letter is in support of the application filed by The Corporation of the County of Brant 
("County") to the Environmental Review Tribunal for an order granting leave to appeal the 
decision of Belinda Koblik, Director, Ministry of the Environment and Climate Change under 
section 34.1, of the Ontario Water Resources Act, ("OWRA") in issuing Permit No. 7115-
9WLJW, dated October 29, 2015, ("PTTVV") to CRH Canada Group Inc., formerly known as 
Dufferin Aggregates, A Division of Holcim (Canada), Inc. ("Dufferin") 

This letter also is in support of the County's application to the Environmental Review Tribunal 
for an order granting leave to appeal the decision of Fariha Pannu, Director, Ministry of the 
Environmental and Climate Change under Part 11.1, Environmental Protection Act ("EPA"), in 
issuing Environmental Compliance Approval No. 1400-9VNPVY, dated October 29, 2015, 
("ECA") to Dufferin. 

The PTTW and the ECA are interrelated authorizations relating to an aggregate washing 
operation proposed by Dufferin at its Parjs Pit location. Dufferin's Paris Pit is 249 hectares in 
area and was licensed for extraction of sand and gravel in 1974. The Paris Pit has the required 
licensing under the Aggregate Resources Act and the applicable municipal land use planning 
and zoning approvals. 
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Since 1974 until the Fall of 2014 the Paris Pit land has been used predominantly for agriculture 
purposes, primarily cash crops. In the Fall of 2014 Dufferin began extraction operations at the 
Paris Pit. In connection with those extraction operations, Dufferin requested the necessary 
approvals to authorize the implementation of aggregate washing as part of processing 
operations at the Paris Pit. 

The aggregate washing operations will be a closed-loop system whereby water for aggregate 
washing will be obtained from a source water pond, used in the wash plant, discharged to the 
settling pond prior to its discharge back into the settling pond. The purpose of the ECA is to 
permit the use of the settling ponds while the PTTW allows the taking of ground water for use 
in these ponds. 

The County has serious concerns about the adverse and significant environmental impacts this 
proposal will have on the groundwater aquifer as well as to the cold water stream Gilbert 
Creek, Gilbert Creek wetlands and to the Grand River. 

The County is a single tier municipality created as a result of a municipal restructuring on 
January 1, 1999. At that time all Brant County local municipalities (except Brantford) were 
amalgamated into one municipality with the status of a city. The traditional, upper tier County 
of Brant was also incorporated into the restructured County of Brant. 

The Town of Paris was one of the municipalities included in the County amalgamation. The 
community of Paris relies on a municipal water supply system that is operated by the County. 
The Paris municipal water system supplies water to approximately 10,000 persons as well and 
to commercial establishments and industry in the community. 

The Paris water supply system relies upon groundwater as its source of water. The ground 
water is taken from three well fields known municipally as the Telfer, the Gilbert and the Bethel 
wellfields. The Bethel wells are remote from the Paris Pit but the Telfer and the Gilbert well 
fields lie on either side and are in close proximity to the Paris Pit. The Telfer well field is just to 
the east of the Paris Pit and the Gilbert well field just to the west. The location of the Gilbert 
and Telfer well fields in relation to the Paris Pit are shown on the attached map. 

The County is concerned that the PTTW along with the aggregate washing operation will result 
in significant environmental impacts to the quantity and quality of the aquifer source for the 
Telfer and the Gilbert wells. Any impact to the aquifer will result in devastating consequences 
for the County and for the users of the Paris water supply system. There will be similar 
problems for those County ratepayers who take their water from the same aquifer via private 
wells. While the Dufferin's settling ponds are not situated in the well head protection area 
identified for the Gilbert and Telfer well fields, the ponds are situated immediately adjacent to 
these wellhead protection areas. The County is also concerned that the drainage from washed 
material stockpiles may be situated in the wellhead protection areas resulting in significant 
impacts to the groundwater. 

Mambale08enviro water works1E16_Pits & Quarries\Dufferin Aggregates. Paris Pit\CRH Canada Group Inc - PTTW & ECAIReview of 
PTTW and ECA - Appeal Letter.docx 
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The County has similar concerns about the risk of harm to Gilbert Creek and to the Grand 
River. The City of Branfford and the Six Nations take water from the Grand River downstream 
of the Paris Pit. Grand River is designated as a heritage river and situated in close proximity to 
the proposal. The cold water stream Gilbert Creek and Gilbert Creek wetlands may also be 
impacted. 

Aggregate washing results in an intensification of the natural leaching process. Pesticide 
residues and other agro-chemicals existing in the extraction layer of the gravel may be brought 
up from the aggregate washing process. The County is concerned about the introduction of 
such contaminants into the aquifer that have not been adequately addressed with respect to 
the potential for leaching from the settling pond into the aquifer both during operations and 
during the proposed "rehabilitation" period. Dufferin has failed to consider any potential for 
leaching and as a result there is no contingency plan in place in the event such leaching 
occurs and contaminants enter the aquifer. 

In summary, the County is concerned that the gravel washing operation has the potential to 
wash pesticides and fertilizers off of the aggregate and cause them to concentrate: in the re-
circulated wash water; in the sediment settled out in the sediment pond; in the aquifer under 
the settling pond and aggregate stockpile; and in a plume flowing from the wash water pond, 
settlement pond, and the aggregate stockpile. 

As to water quantity in the aquifer, there has been no satisfactory reconciliation of the net 
taking from the aquifer so the County has not been provided with any information relating to 
how much drawdown there will be at the Telfer and the Gilbert well fields or in private wells in 
the vicinity of these operations. Dufferin has failed to consider the impacts of the drawdown 
and there is no contingency plan in place in the event this would occur resulting in significant 
harm to the environment. 

The County has serious concerns that the pit has the potential to affect the GUDI status of the 
Telfer well field and Dufferin's operations may affect the wells from a pathogen or chemical 
perspective. 

The County retained Stantec Consulting in 2014 to conduct a review of Dufferin's proposal with 
respect to the PTINV and the aggregate washing operations. Stantec noted that: 

• there exists a potential for impact on the water levels in three existing ponds to the east 
of the settling pond area as a result of aggregate washing operations: 

• limited assessment of the ecological features associated with the existing ponds and it 
is unknown whether there are any features that could be impacted by the anticipated 
changes to the ponds; and 

• potential to increase the vulnerability to aquifer contamination near the Telfer well field, 
currently the aquifer vulnerability well score is already at the maximum, according to 
source protection criteria. 

\\Samba  \e08enviro_water works\ E16_Pits & Quarries\ Dufferin Aggregates - Paris Pit\CRH Canada Group Inc - PTTW & ECAIReview of 
PTTW and ECA - Appeal Letter.docx 
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The County notes that the Lake Erie Region Source Protection Committee passed the 
following motion on November 6, 2014: 

"That the Lake Erie Region Source Protection Committee continues 
to express their concerns with regard to land uses and activities 
that penetrate the municipal aquifer and or increase the 
vulnerability of wellhead protection areas or intake protection 
zones". 

Brant County Council passed the following resolution on March 24, 2015: 
"That Brant County Council acknowledges Dr. Howard's opinion on 
the inadequacy of the data provided by the proponents and 
reaffirms its resolution of May 27, 2014 that no approvals be given 
or progress be made to open Watts Pond Road, Paris Pit site until 
the applicants are able to demonstrate through scientific methods 
that the proposed pit and its activities will not adversely affect the 
local water supply and the aquifer; 

That this resolution refer to both the Permit to Take Water and the 
Environmental Compliance Approval currently under application;" 

The opinion of Dr. Howard was provided to the County by the citizens' organization called 
Concerned Citizens of Brant ("CCOB"). Details of Dr. Howard's opinion are provided with the 
application for leave being made by CCOB in connection with the ECA and the PTTVV. 
It is understood that in order for the Tribunal to be satisfied, the County needs to demonstrate 
that (a) there is good reason to believe that no reasonable person, having regard to the 
relevant law and to any government policies developed to guide decisions of that kind, could 
have made the decision; and (b) the decision in respect of which an appeal is sought could 
result in significant harm to the environment." 

The County submits that it is unreasonable to put at risk the water supply for the community of 
Paris, the City of Brantford and for the Six Nations without insisting on comprehensive and 
conclusive studies and with all possible precautions put in place to avoid any serious harm to 
the environment. 

The County is concerned that the information provided by Dufferin is neither comprehensive 
nor conclusive. In the absence of knowledge and in the absence of contingency plans, it is the 
County's position that the issuance of the PT11N and of the ECA is unreasonable and that the 
consequences of allowing the aggregate washing operation carry the serious potential to 
significantly harm the environment. 

Mambate08enviro_water works \E16_Pits & Quarries I Dufferin Aggregates - Paris Pit\CRH Canada Group Inc - PTIW & ECA\Review of 
PTTW and ECA - Appeal Letter.docx 
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Regards, 

169,4, 
Alex Davidson, P. Eng., AMCT 
Director of Water 
County of Brant 

AD/AD/kv 

Attachments: 
1. 	 Figure 1.2 Paris Pit and Surrounding Lands (Excerpt from ECA Application) 

cc: 	 file 
MCF File/CCGM 
Andrew C. Wright, Siskinds LLP 

\\Samba  \e08enviro_water works\E16Pits & QuarriesOufferin Aggregates - Paris Pit\CRH Canada Group Inc - PTTVV & ECAReview of 
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XI. SCHEDULE “E” – BRANT NOTICE OF APPEAL 
 

















































































































 

XII. SCHEDULE “F” – WITNESS STATEMENT FROM BRANT COUNTY 
WATER DIRECTOR, DATED OCTOBER 18, 2016 
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