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EDITORIAL: 

THE ENVIRONMENTAL ASSESSMENT ACT (BILL 14) - ONLY THE TITLE IS RIGHT 

The Ontario government's long-awaited bill on environmental impact 
assessment was finally tabled in the legislature on March 24th, and 
it is everything we expected it to be - unfortunately. 

Environment Minister William Newman called the bill "one of the most 
important pieces of legislation ever introduced in this province." 

Maybe so - eventually. But in its present form, Bill 14 is merely one 
of the most over-rated pieces of legislation ever introduced in this 
province. 

In this bill, the government bestows upon itself wide powers to pro-
tect the environment by requiring environmental assessments of major 
project before they are allowed to be built. But there is no corres-
ponding duty to use those powers, and we have no reason to believe 
that they would in fact be used when the government finds it inconven-
ient, administratively or politically, to use them. 

The procedures contained in Bill 14 are completely within the discre-
tion of the Minister of the Environment. He decides which projects 
should be assessed and which can be exempted, whether an assessment 
is adequate, whether to hold a public hearing, and whether an on what 
conditions to allow a project to go ahead. The project proponent can 
appeal some of these decisions; the public cannot. 

Moreover, the bill's provisions are to be implemented by regulations 
- which are made by governmental fiat, without public input or scrut-
iny. 

The Environmental Assessment Board, which would oversee the assess-
ment process, would be entirely appointed by the government and would 
have no legal powers - it could only make recommendations which the 
Minister could ignore if he chose. 

Provisions for public involvement in the assessment process - public 
notice of proposed projects, access to all relevant information, and 
funding for people and groups making submissions in the public inter-
est - are completely lacking. 

A comparison with CELA's proposed legislation, summarized at 3 CELN 
181, will show how inadequate Bill 14 is to provide real protection 
to the environment (and people) of Ontario. In fact, it would add 
little or nothing to the environmental assessment procedures that 
the Ministry is already implementing without benefit of legislative 
sanction. 

CELA's law reform team has been campaigning across Ontario for mean-
ingful, substantial environmental assessment legislation. We are 
asking for these amendments to Bill 14: 
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1. The Environment Minister's decision not to require an environ-
mental assessment of a project that may have major environmental 
impact must be reviewable by an independent Board or by the 
courts. 

2. The public must be given notice that the project is being consid-
ered by the Ministry, adequate notice of any public hearing, and 
access to all relevant information, except information which 
would reveal trade secrets. 

3. The public must have the power to appeal the Minister's decision 
to accept an assessment to the courts or to an independent Board. 

4. The public must have the power to require a public hearing by an 
independent Board. 

5. The Environmental Assessment Board should be totally independent 
of government interference, and its decisions should be binding 
upon the government unless overruled by a vote of the legisla-
ture - not a secret decision in Cabinet. 

6. The bill must apply to all major private projects, as well as 
to government projects. 

7. Citizens opposed to a project on the grounds that its environmen-
tal damage will outweigh its benefits must have access to finan-
cial and legal assistance and expertise, to enable them to parti-
cipate knowledgeably and intelligently in evaluating the project. 

8. The regulations should be proclaimed very soon after the Act comes 
into force, so that environmentally damaging projects cannot be 
rushed through before it takes effect. 

We have called upon other organizations and their members for support 
- not only conservation and environmental groups, but labour, teach-
ers, consumers, and professional organizations. Now we are calling 
on our own members. 

Write or phone Premier Davis, Environment Minister Newman, and your 
own NPP, asking for environmental assessment legislation with teeth 
in it. Our campaign is already beginning to show results - the gov-
ernment is getting the message. If we keep the pressure on, we will 
get an environmental assessment bill that is more than a bill of 
goods. 

E.B. 	 **** 



ONTARIO APPEAL COURT UPHOLDS MUNICIPAL RIGHT TO REGULATE EXTENSIONS 

TO PITS AND QUARRIES; NON-CONFORMING USE DOCTRINE DOES NOT APPLY 

CORPORATION OF THE TOWNSHIP OF UXBRIDGE [Appellant] V. TIMBER 

BROTHERS SAND & GRAVEL LIMITED [Respondent] 

[Supreme Court of Ontario] 	Appeal heard: November 21 & 22, 1974 
Decision released: January 27, 1975 

Evans, Brooke and Martin, JJ.A. 

(This is the unabridged text of the written decision of the Court of 
Appeal. The trial judgment was reported at 2 CELN 44.) 

The Township of Uxbridge appeals from the judgment of the 
Honourable Mr. Justice Haines dismissing its application for 
an injunction restraining the defendant from contravening 
by-law 1517, being a restricted area by-law of the Township, 
and by-law 1590, the purpose of which was to regulate the 
operation of pits and quarries in the Township. The defendant 
cross-appeals and asks that the judgment on the defendant's 
counterclaim be varied so as to quash by-law 1590. 

The trial Judge held section 19(2)(c) of by-law 1517 to be 
in conflict with the regulations made under The Pits and  
Quarries Act, S.O. 1971, Vol. 2, Chap. 96 and sections 7.5, 
18.2, 18.3, and 18.4 of by-law 1590 to be licensing provi-
sions for which the Township had no statutory authority. 
He accordingly declared those particular provisions of the 
by-laws to be invalid but refused to quash the two by-laws 
as he considered the particular sections to be severable 
from the remainders of the by-laws. 

By-law 1517 is a restricted area and zoning by-law passed 
on October 21, 1968 and approved by the Municipal Board 
on March 24, 1970. It derives its legislative power from 
The Planning Act and is described as a by-law to regulate 
the use of lands and the character, location and use of 
buildings and structures in the Township. Section 19 esta-
blishesa Quarry Industrial Zone (M3) and sets out the uses 
permitted therein, which include a gravel pit, as well as 
the zone provisions which require a setback of 100 feet 
from any Residential, Commercial or Industrial Zones, and 
a setback of 70 feet from any street line. 

By-law 1590 was passed on April 12, 1971 pursuant to The  
Municipal Act and purports to regulate the carrying on 
and operation of pits and quarries, including setback 
requirements, safety regulations and rehabilitative pro-
cedures. 

The defendant carries on business as a gravel pit operator 
on a property which is zoned in part M3 and the balance A3 
pursuant to by-law 1517. A permitted use in an M3 zone 
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under section 19(1)(c) includes a gravel pit operation. 
The defendant admittedly carried on operations within the 
setback limits proscribed by both by-laws. 

In May, 1969, the defendant purchased the property from 
B.K.M. Developments Limited which had commenced gravel 
pit operations on the property in 1966. The trial Judge 
found as a fact that gravel pit operations had been carried 
on within the setback areas prior to the passing of the by-
laws, and that while there had been a temporary discontin-
uance of the gravel pit operation in 1968 such interruption 
was caused by lack of demand for gravel, rather than an aban-
donment of the operation and concluded that there was no 
discontinuance of what he held to be a pre-existing non-con-
forming use. Having so decided he held that the defendant 
had the right to continue the non-conforming use, not only 
within the areas restricted by the setback distances, but 
throughout the whole area by virtue of section 6(5)(a) 
(referred to in error as section 6(3)(b)) of by-law 1517, 
which permits extensions of non-conforming uses. 

I accept, without question, the factual findings of the 
trial Judge that a gravel pit operation was being conducted 
prior to the passing of the by-laws and that it extended 
into areas now prohibited by them. I do not agree that this 
pre-existing non-conforming operation, which consists of the 
digging and removal of gravel, is a "use" of land within the 
meaning of section 35 of The Planning Act, R.S.O., 1970, 
Chap. 349. 

In Pickering Township v. Godfrey, (1958) O.R. 429, (which 
apparently was not brought to the attention of the trial 
Judge) an injunction was sought by the Township to restrain 
Godfrey from carrying on a similar operation. The question 
for determination in that case was the meaning of the words 
"use of land" in section 390(1)1. of The Municipal Act, 
R.S.O., 1950, Chap. 243. That section is in the identical 
language of section 35(1)1. of the present Planning Act  
which reads as follows: 

"35.-(1)... 
1. For prohibiting the use of land, for or except 
for such purposes as may be set out in the by-law 
within the municipality or within any defined area 
or areas or abutting on any defined highway or part 
of a highway." 

Morden, J.A. in a carefully reasoned judgment concluded 
that the making of pits and quarries was not a "use of 
land" within the meaning of section 390(1)1. of The Muni-
cipal Act and that a by-law passed under it could not 
prevent a land owner from digging and removing gravel or 
other substances from his land. I am unable to distin-
guish the Pickering v. Godfrey case from the present factual 
situation and adopt the reasoning of the main judgment 
therein. The result is therefore that by-law 1517 in its 



attempt to prohibit the use of the defendant's lands is 
ineffective to prevent the operation being carried on by 
the defendant. The doctrine of non-conforming use accor-
dingly has no application. It is not a "use of land" 
within the meaning of The Planning Act and accordingly 
the doctrine the doctrine of lawful non-conforming use 
and The Planning Act have no application to the operations 
of the defendant. In arriving at this conclusion I have 
considered Re Township of Caledon v. The Queen in the Right  
of Ontario, et al.,(1973) 1 O.R. 623, in which Arnup, J.A., 
in an oral judgment on behalf of the Court, spoke of a 
lawful non-conforming use in relation to a gravel pit. In 
that case it was common ground that the use of the lands in 
question for a gravel pit was a lawful non-conforming use 
under by-law 1330 of the Township of Caledon. The narrow 
issue for determination in the latter case was whether a 
licence issued under The Pits and Quarries Act to "open, 
establish or operate a pit" was null and void on the ground 
that the location of the pit described in the licence was in 
contravention of the official plan of the Township and accord-
ingly prohibited by section 6(2) of that statute. In view 
of the position taken by counsel on the above appeal Pick-
ering v. Godfrey was not referred to and the Court was not 
required to consider the scope of the words "use of land" in 
relation to a gravel pit. Counsel on this appeal did not 
refer to the Township of Caledon case and it may be that they 
considered it to be a decision based upon an agreed position 
which limits its application. In my opinion it does not 
detract from the earlier decision which I consider binding 
upon me. 

The Township contends that The Planning Act gives munici-
palities the power to legislate specifically with respect 
to pits and quarries under sections 35(1)6. and 35(2) which 
provide: 

"35.(1) By-laws may be passed by the councils of 
municipalities. 	 
6. For prohibiting the making or establishment 
of pits and quarries within the municipality or 
within any defined area or areas thereof." 

35(2) Any by-law passed under this section may 
prohibit or regulate all or any of the matters 
mentioned in subsection 1." 

which provides: 

"35(1)1. For prohibiting the use of land, for or 
except for such purposes as may be set out in the 
by-law within the municipality or within any defined 
area or areas or abutting on any defined highway 
or part of a highway." 

Section 35(1)6. gives the power to prohibit, but not to 



regulate, pits and quarries within the municipality or 
within any defined area thereof, and refers to the "making 
or establishing" of pits and quarries which clearly refers 
to pits and quarries not in existence as such at the time 
the by-law passed. The result is, therefore, that while 
the zoning by-law is a valid by-law with respect to pro- 
hibiting new pits and quarries it does not affect the existing. 
pit operated by the defendant. The power to regulate in 
section 35(2) cannot assist the Township if I am correct 
in my interpretation of section 35(1)6. It gives validity 
to the regulating powers in the by-law relating to new pits 
and quarries only and does not affect existing quarry opera- 
tions. The defendant's pit was established several years 
prior to the passing of the by-law and the regulatory power 
conferred therein cannot be invoked. 

Having concluded that the doctrine of non-conforming use has 
no application, and that by-law 1517 does not prohibit or 
regulate the operation of an existing quarry, then the ques-
tion arises whether by-law 1590 passed by the Township pur-
suant to section 354(1) of The Municipal Act can validly 
regulate the operation of an existing pit. Section 354(1)122 
gives a limited power of prohibition and does not appear 
applicable to the present factual situation while section 
354(1)123, gives the power to regulate the "operation of 
pits and quarries within the municipality". The latter 
provision applies to all pits whenever made or established 
and a by-law passed thereunder is valid unless it can be 
successfully attacked on the ground that it is discrimina-
tory, prohibitory or in some other respect beyond the legis-
lative competence of the Municipal Council. 

The defendant challenges the validity of by-law 1590 on the 
following grounds: 

1. The setback provisions and particularly sections 7, 
8 and 18 are prohibitory, rather than regulatory. 
There is no power in The Municipal Act to require 
a gravel pit operator with a non-conforming use to 
comply with the setback provisions in a zoning by-law. 

2. Section 13 which deals with the operation of com-
bustion engines in a quarry is vague and therefore 
invalid. 

3. Section 15 and section 16 deal with rehabilitation 
of quarries rather than their regulation and con-
stitutes an invasion into the field already pre-
empted by Provincial Legislation, i.e. The Pits  
and Quarries Control Act, S.O. 1971, Vol. 2, Chap. 
96 and The Mining Act,R.S.O. 1970, Chap. 274. 

4. Sections 18.2, 18.3 and 18.4 are licencing pro-
visions and so found by the trial Judge. 

5. Section 19 is discriminatory in that it requires 



the gravel pit operators to enter into individual 
agreements with the Township and reserves to the 
Township the right to impose such further and other 
terms as the Council believes the circumstances to 
require and in addition requires the posting of a 
bond. The defendant argues that these provisions 
are not of universal application and permit the 
Township to discriminate among operators by imposing 
terms and conditions on some and not on others. 

To the extent that the Province of Ontario in The Pits and  
Quarries Control Act has legislated the minimum setback 
requirements then any attempt by the Township to set lesser 
minimum standards is invalid. The trial Judge found that 
section 19(2)(c) of by-law 1517 and section 7.5 of by-law 
1590 were in conflict with setback provisions in the Reg-
ulations made under The Pits and Quarries Control Act, and I 
agree that they cannot prevail. Dryer, J. in R. v. Morin  
(1965), 53 W.W.R. 234 deals rather extensively with cases 
involving the paramountcy of provincial legislation over 
municipal by-laws and restates the applicable principles. 
In addition section 17(2) of the Act provides that in the 
event of any conflict between any provision in the Act and 
any municipal by-law the Act prevails. The trial Judge held 

that the above sections as well as sections 18.2, 18.3 and 
18.4 which he held to be invalid as licencing provisions, 
were severable from the remainders ofthe by-laws and did not 
taint them to the degree that they should be quashed. I 
agree with his findings with respect to these particular 
sections and adopt the reasons he gave for'holding them to be 
severable. I wish to add that the valid provisions i.e. 
section 21(7) of by-law 1517 and section 21 of by-law 1590 
clearly demonstrate that the Municipal Council would have 
passed the by-laws with the invalid provisions deleted. 

The Provincial Legislation does no more than set the 
minimum setback requirements or standards and in no way 
attempts to restrict the right of a municipality to enhance 
those standards. This the municipality may do provided it 
acts within its delegated legislative powers and does not 
enact provisions in by-laws which are inconsistent with 
statutory provisions. 

The fact that the Township requires a pit operator to enter 
into an agreement when the latter seeks an extension of his 
operations, which in turn would require an amendment to by-
law 1517, is regulatory and not discriminatory. It has for 
its purpose a controlled development scheme which would 
occasion minimum inconvenience to other ratepayers and at the 
same time provide maximum restorative and rehabilitative 
procedures which would not adversely effect values of neigh-
bouring properties. These matters came before this Court 
in Re Township of Pelham, an unreported case decided on 
March 5, 1970, by way of a stated case from the Ontario 
Municipal Board. The Court held that the particular by-laws 
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and agreements set out in the stated case fell within the 
Legislative competence of the Municipality. Whether an 
agreement is discriminatory depends upon the terms contained 
in the agreement and the good faith or bad faith of the 
municipality. 

The appeal is allowed. The plaint iff is entitled to the 
injunctive relief sought in the St atement of claim, provided 
however that the minimum setback p rovisions which have been 
found to be in conflict with the s etback provisions in 
The Pits and Quarries Control Act  shall have no application. 
The cross-appeal is dismissed. 

Paragraph 1 of the judgment below is set aside and judgment 
will be granted to the plaintiff in conformity with the 
above direction. 

Paragraph 2 will be amended to provide that the several 
sections of the two by-laws referred to therein are invalid 
but severable from the respective by-laws of which they form 
part. 

There will be no costs, either of the trial or the appeal. 

Note: The parties are seeking leave to appeal to the Supreme Court of Canada. 

CHISSIONER BERGER ESTABLISHES CRITERIA FOR FUNDING INTERVENORS AT 

MACKENZIE VALLEY PIPELINE INQUIRY 

Yellowknife, N.W.T. 	 August 14, 1974 
Ottawa, Ont. 	 October 29, 1974 

Mr. Justice Thomas Berger, Mackenzie Valley Pipeline Inquiry Commis-
sioner, recently established criteria upon which environmental and 
other intervenors will receive financial assistance to prepare their 
cases on the Arctic Gas Pipeline application. 

These criteria are: 

1. There should be a clearly ascertainable interest that ought to 
be represented at the Inquiry. 

2. It should be clear that separate and adequate representations 
of that interest will make a necessary and substantial contri-
bution to the Inquiry. 

3. Those seeking funds should have an established record of con-
cern for, and should have demonstrated their own commitment to, 
the interest they seek to represent. 

4. It should be shown that those seeking funds do not have suffi-
cient financial resources to enable them adequately to repre-
sent that interest, and will require funds to do so. 



5. 	Those seeking funds should have a clear proposal as to the use 
they intend to make of the funds, and should be sufficiently 
well organized to account for the funds. 

At the conclusion of the preliminary hearings, Mr. Justice Berger felt 
that only the native organizations and the environmental organizations 
hed met these criteria. 

Environmental groups have consolidated for the purpose of preparing 
and presenting their case into an umbrella group - the Northern As-
sessment Group (NAG).* NAG has received $200,000 from the federal 
government through the Inquiry, with the possibility of further 
funding should the Inquiry last longer than anticipated. 

For the purpose of establishing their land claims before the Inquiry, 
native groups have received $400,000. 

The North West Territories Association of Municipalities received 
$80,000 to put forward their case on the effects of northern develop-
ment on municipalities. 

Arctic Gas, which is apparently well-funded, did not request funds. 
Since Arctic Gas will present the case in support of the pipeline, Mr. 
Justice Berger, using these criteria, did not recommend public funds 
for anyone else who merely seeks to demonstrate the case for construc-
tion of the pipeline. 

Mr. Justice Berger has also taken the view that under the order-in-coun-
cil establishing the Inquiry, he may commission special studies if he 
feels they are required to ensure a full and fair examination of all 
the issues. Provision has been made in the Inquiry's budget for such 
studies. 

Mr. Justice Berger stated also that he was prepared to commission and 
fund any necessary studies not already undertaken. He instructed the 
Inquiry staff to pull all existing studies together, so that in decid-
ing on requests for funding for further studies, he can be sure that 
no studies are funded which will duplicate existing studies. 

He set out the following criteria for deciding on proposals for funding 
of further studies: 

Proposals may be made by any person opposed, in favour of or neutral to-
wards the pipeline. If the proposed study is not already being under-
taken by the federal government, the territorial government, a univer-
sity, Arctic Gas, or by some other party to the Inquiry, Mr. Justice 
Berger will give the proposal serious consideration. If he decides 
the proposal should be acted upon, he will commission the study. The 
study may be carried out by the person or organization seeking funds 
for this purpose if they are sufficiently well organized to carry it 
out themselves; if they are not, others will be engaged to carry out 
the study. 

* The members of NAG include Canadian Arctic Resources Committee, 
Canadian Nature Federation, Federation of Ontario Naturalists, CELA, 
Pollution Probe, SPEC. 



COMMENT 

Numerous groups had made submissions to Commissioner Berger 
in April and May 1974 on the necessity of some form of 
funding mechanism for the Inquiry. The Inquiry decision to 
provide funding to otherwise impecunious intervenors under-
lines an obvious reality. Resources are often likely to 
be unevenly distributed among affected individuals and 
organizations. Such disparity in resources was certainly at 
the Pickering Airport Inquiry. The Ministry of Transport 
had essentially unlimited public funds to put forward a 
pro-airport position, while citizen's groups were severely 
handicapped financially to effectively critize the proposal. 

The Ontario Municipal Board has awarded costs to public 
interest groups participating in hearings before it. How-
ever, if such groups lack funds to begin with they may present 
cases inadequate for a discretionary costs award. Moreover, 
the uncertainty as to whether they will be awarded costs at 
the conclusion of a hearing will often act as a silent 
deterrent to involvement at all. 

The Berger Commission Inquiry's pronouncements on funding 
impecunious intervenors before not after hearings, serve to 
illustrate one avenue to more effective public participation 
in decision making. It speaks to the fact that without public 
funding to impecunious intervenors the relationship of Arctic 
Gas to its opponents at the hearings, and opponents to pro-
ponents generally, would be similar to the relationship of 
lions to Christians in the Roman coliseum, as one author 
put it.* 

J.F.C. 

* LSUC Sp. Lectures 1974, Jeffrey Sack, "Acting for Ratepayers." 

Note: See page 29 for recent developments in respect to funding of 
citizen groups before the Berger Commission. 
**** 	 **** 

GEOGRAPHERS STUDY LAKE ERIE FLOODS AND GALL FOR ENVIRMENTAL IMPACT 

ASSESSMENTS 

A research group at the University of Western Ontario 
studying the 1972 Lake Erie floods has recommended review 
of procedures and plans for flood control management and 
urges the requirement of environmental impact studies before 
such plans are implemented. 

The group headed by Dr. J. G. Nelson of the Western Geo-
graphy Department made the following findings as a result of 
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a 2-year study of the Fall 1972 floods in the Rondeau-Erieau 
and Pelee East marsh areas on the north coast of Lake Erie: 

Findings  

1. That significant ecological elements and processes 
associated with flooding are not well understood by resource 
managers and the public. 

2. That a relatively narrow range of expensive engineering 
(structural) adjustments has been used in attempts to control 
flooding and related ecological elements and processes. 

3. That such adjustments have generally been introduced in 
a crisis atmosphere, during periods of high water level on 
Lake Erie. 

4. That financial and institutional arrangements have been 
developed to support perpetuation of engineering adjustments, 
notably by spreading their cost among increasing numbers of 
Canadian taxpayers. 

5. That no detailed evaluation of the economic, social, or 
biophysical (environmental) benefits and costs of these adjust-
ments has- been undertaken by any government agency associated 
with their use. 

6. That engineering adjustments generally appear to be 
justified on the grounds that they promote food and agri-
cultural production, but without adequate evaluation of: 
1) returns which could be derived from comparable public 
investment elsewhere (opportunity costs); 2) the discrimi-
natory character of the investments, or the "technological 
fix"; 4) alternative adjustments, including land use controls. 

A number of recommendations are made as a result of their 
research: 

1. Impending large scale dyking and other engineering 
projects on the north Erie shore, Lake St. Clair, and the 
Lower Thames should not go forward until detailed benefit-
cost and environmental impact studies are carried out and 
further careful consideration has been given to hazard 
insurance, land use controls, and other alternative adjust-
ments. 

2. The results of the aforementioned studies should be 
circulated to interested individuals, groups, and agencies, 
and fully discussed at public hearings before decisions are 
made. 

3. No large scale drainage, flood, or erosion control 
schemes should be undertaken in Ontario in future without 
evaluating a wide range of alternative adjustments and their 
economic, social, and environmental benefits and costs in a 
manner like that just described. 
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4. A detailed review of policy, legislation, and institu-
tional arrangements relating to drainage, flood, erosion, 
and other adjustments should be initiated in the near future, 
notably with respect to coastal lands. In this review, espe-
cially careful consideration should be given to: 1) reducing 
the proportion of senior government financial subsidy for 
structural and other hazard adjustments; 2) introducing guide-
lines for use of senior government hazard funds at the muni-
cipal level. 

5. Consideration should also be given to other policy and 
institutional changes, including: 1) public purchase or 
land use control of coastal lands identified as very sus-
ceptible to flooding, erosion, and marsh conditions; 2) 
introduction of new co-ordinating legislation, for example, 
a Coastal Land Use Act; 3) establishment of an Ontario 
Hazards Commission to develop consistent policies, guidelines, 
and procedures for senior government involvement in selecting, 
financing, and introducing hazard adjustments. 

The study group acknowledges the support in principal given 
for environmental impact studies on drainage projects in the 
affected areas by the 1974 Ontario Select Committee on Land 
Drainage, but notes the following problems with the Select 
Committee's proposals: 

1) It fails to include a member of the Ministry of Environ-
ment on the body that would prepare an assessment. 

2) No funds are contemplated for staff and consultants to 
assist such a body. 

3) No requirements are contemplated for the holding of 
public hearings on proposed major projects which would allow 
a wide range of interested individuals and citizen groups 
to bring their own perceptions, values and learning to bear 
on proposed land use changes. 

4) The Select Committee does not really appear to take its 
own environmental impact statement recommendation seriously 

The study group's unpublished report is entitled "The Fall 
1972 Lake Erie Floods and' Their Significance to Resources 
Management". 

**** 	 **** 

COMMENT 

The study group notes: "Studies upon which the statement 
would be based seem to be envisioned as proceeding along with 
the project, with little or no anticipation that difficulties 
could arise. The idea that a pre-project study might stall 
or prevent a project, or that problems encountered in construc- 



tion or operation might result in project cancellation, is 
conspicuous by its absen,ee from the Select Committee report." 

In this regard the Select Committee's views on environmental 
studies proceeding concurrently with construction are no 
different from the discredited Quebec and Federal governments' 
position regarding the James Bay Project and the Alberta and 
Federal governments' regarding the Syncrude project. 

Environmental studies are tools to tell decision makers of 
proposed courses of action and their alternatives as they 
may affect the social and physical environment before they 
are implemented. Their value is lost if they must compete 
with bulldozers to see who finishes first. 

J.F.C. 

GOVERMT aPERTAND CUSEC REAFFIRM VALUE OF U.S. ENVIMINTAL 

IMPACT ASSESSMENT PROCESS 

Washington, D.C. -- 

The Canada-United States Environmental Council (CUSEC) was 
told in March by an official of the U.S. Council for Envi-
ronmental Quality that the National Environmental Policy Act 
(NEPA) had proven its worth in protecting the American environ-
ment. 

Malcolm Baldwin, a lawyer with CEQ, the section of the federal 
government's executive branch which overviews the effective-
ness of the impact statement process, told the environmental 
groups that over 5,000 environmental impact statements had 
been prepared since the passage of NEPA in ]969. He said 
that litigation had pushed federal agencies preparing the 
statements to "make them meaningful". Litigation is used to 
enforce the CEQ guidelines for administering NEPA when 
necessary, and the Council's guidelines "are given great 
weight in the courts". 

Despite this, however, there are still some problems with 
NEPA, he said; among them, the fact that some agencies 
prepare better statements than others; that statements are 
not scientific source documents as often as they might be; 
and that too little attention is given to alternatives and 
their impacts, and to secondary impacts such as sociological 
effects. 

Mr. Baldwin criticized the lack of integration of the impact 
statement into the decision-making process. Although the 
statements are prepared, there is sometimes difficulty in 
ensuring that government agencies will implement their findings. 

He suggested that the public be involved in the actual 
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making of an impact statement. "The public now comes into 
the process late, at the point of criticizing, rather than 
formulating the impact statement. Without early public input 
"whether the person who writes it is in favour of the project 
or against it may affect its accuracy and value." 

The American members of CUSEC reaffirmed that the NEPA 
environmental assessment process is working effectively in 
the United States to prevent many environmental problems. 
They stressed, however, that NEPA needs strengthening and 
extension to provide greater uniformity of quality in impact 
statements, greater public participation, and legislation at 
the State level. 

They expressed opposition to the abridgement of NEPA, and 
particularly opposed bills recently introduced into the U.S. 
Congress to exempt energy facilities, highways and public 
works from impact assessment. 

Editor's Note  

The shortcomings in NEPA recognized in Mr. Baldwin's speech 
have been taken into account in the drafting of CELA's model 
environmental impact assessment legislation. We have attempted 
to avoid the mistakes made by our U.S. neighbours in their 
pioneering efforts. 

J.S. 

INTERNATIONAL COUNCIL ENDORSES CANADA-WIDE ENVIRONMENTAL IMPACT 

ASSESSMENT 

Washington, D.C. -- 

At an international meeting of Canadian and U.S. environ-
mental activist groups, on March 5th, eight major Canadian 
environmental organizations called for environmental impact 
assessment laws in each of the provinces and at the federal 
level. 

At the second meeting of the Canada-United States Environmen-
tal Council (CUSEC), a newly formed consortium of environ-
mental groups, in Washington D.C., Canadian delegates today 
unanimously agreed to support the principles of environmental 
impact assessment recommended by the Canadian Environmental 
Law Association to the Ontario Government in October, 1974. 

The Canadian Nature Federation, Federation of Ontario Natural- 
ists, Sierra Club, Western Canada Chapter, Pollution Probe 
at the University of Toronto, Canadian Arctic Resources Com- 
mittee, Sierra Club (International Committee), and the 
Prairie Environmental Defence League supported the following 
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resolution: 

The Canadian member groups of CUSEC support the approach 
of the Canadian Environmental Law Association to 
environmental impact assessment legislation by the 
government of Canada and by the governments of each of 
the provinces of Canada. 

The principles adopted by the Canadian groups include 

(1) All projects, policies, programs and long-range 
plans having significant environmental impact must be 
assessed; 

(2) A powerful, independent, non-partisan environmental 
review board to implement the assessment process; 

(3) Every citizen must have standing to appear before 
the board and make submissions to it and to initiate 
review and appeals of any environmental decision in the 
courts; 

(4) Everyone likely to be affected by a project, program, 
policy or planning must be given notice early enough to 
have effective input into the planning process; 

(5) Full disclosure of all relevant information and 
protection of civil servants who testify to disclose 
information from repercussions; 

(6) Funding for objectors acting in the public interest; 

(7) Removal of the threat of costs to objectors before 
the board or in the courts; 

(3) Public involvement in the making of environmental 
regulations and in setting pollutant emission levels 
and other environmental standards; 

(9) The Government may overrule any decision of the 
courts only by statute passed in the legislature or 
Parliament and not by Cabinet decision. 

John Swaigen, counsel to the Canadian Environmental Law 
Association, expressed pleasure at the unanticipated ground-
swell of opinion in favour of Canada-wide impact assessment. 
"This process would enable Canadians to look before they 
leap into projects whose environmental and social costs 
may by far exceed any benefits. Environmental impact 
assessment will alleviate the frustation felt by native 
peoples, neighbourhood groups, communities, farmers and 
others whose lifestyle and livelihoods are threatened by 
inadequately planned development," Mr. Swaigen said. 

The majority of Canadian and U.S. members of the group also 
supported resolutions to: 
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- stop the Garrison River Diversion 
- stop the inhumane killing of North Pacific fur seals and 

endangered whale species 
- reform the international law of the sea to protect the 

natural values and resources of the oceans 
- oppose any encroachment of a gas line on existing and 

proposed wildlife ranges in the Northern United States and 
Canada 

- oppose any regulation of water levels of Lake Champlain 
and the Richelieu River without thorough studies of the 
environmental impact 

- that the United States and Canada should ensure that 
tankers entering their ports and navigable waters are 
designed and constructed with the best available pollution-
control technology 

- deplore the Canadian government's announced decision to 
sell CANDU reactors and nuclear fuel abroad 

**** 	 **** 

CELA APPEARS BEFORE ENVIROWENIAL HEARING BOARD ON SEMIFINAL 

FEASIBILITY STUDY" OF PRIME MET 
Sudbury -- 

On March 20, 1975, CELA presented its brief on "Report on 
Environmental Implications, Fisher Harbour Development" to the 
Environmental Hearing Board in Sudbury. The report dealt with 
the environmental impact of a proposed deep water port and 
limestone quarry on Little La Cloche Island in the North 
Georgian Bay Recreational Reserve. 

After considerable pressure by environmentalists, the Ontario 
Government ordered a halt to all construction activities, 
suspended the application for a water lot lease and ordered 
that an environmental feasibility study be made before a 
water lot lease could be granted. 

Environmentalists had raised concerns about the effects of 
limestone blasting, traffic of large Great Lakes and ocean 
freighters, and dock unloading of coal, iron ore pellets, 
containers, and paper and pulp would have on the scenic 
recreational area, not far from Killarney Provincial Park. 

At the time the Government ordered Alexander Centre Industries 
Limited of Sudbury to prepare the environmental study, there 
was no indication that public participation would be encouraged 
or required (CELN Vol.II, No.4, 121). Thus CELA and other 
interested groups and individuals were taken by surprise when 
they learned in late February that the Environmental Hearing 
Board would hold public hearings in Sudbury, beginning on 
March 11. 
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No one was satisfied with the Environmental Hearing Board's 
proceedings. Among the criticisms levelled were the following: 

- lack of notice to concerned groups 
- limited availability of the environmental study 
- the high cost of the report: $75.00 as compared to 

$8.00 for the study on lead pollution near certain 
smelters in Toronto 

- the timing of the hearings, held in winter, when 
cottagers opposed to the development and other users 
of the Recreational Reserve are not in the area. 

The Manitoulin Expositor, a local newspaper, stated in a 
February issue, that only three copies of the environmental 
study would be available in northern Ontario before the 
hearings. Under the headline "Fisher Harbour Environment 
Study: Buck Passed on Report's Distribution," the paper noted: 

"The Expositor has contacted some persons who in the 
past have objected to the Fisher Harbour development. 
Everyone contacted expressed dissatisfaction with the 
availability of the report. No one felt a report 
'on view' in a clerk's office could be examined closely 
enough for proper study. It was felt those who might 
wish to file objections with the board will be at a 
disadvantage during the hearings because of this lack 
of information." 

In a letter to the Hearing Board, CELA counsel John Swaigen 
also criticized the lack of adequate notice and unavailability 
of the environmental study. 

"I am amazed that our Association, which was on record ... 
since at least August of 1972... was given no direct notice 
of this hearing. As a result, we have been caught by surprise 
and cannot possibly do a thorough job of evaluating the impact 
study in time for this hearing." 

Clifford Fielding, president of Alexander Centre Industries Ltd. 
was no happier with the hearing than were the environmentalists, 
although for entirely different reasons. His consultants 
from Pollutech did not fare will under the ten-  hours of cross-
examination by Toronto lawyer Robert Macaulay who represented 
a coalition of environmental groups at the hearings. Fielding 
refused to be cross-examined, saying "I have no intention of 
subjecting muself to the kind of courtroom circus that has 
preceded me." Thus, opponents of the development had no 
opportunity to have their lawyer question the key figure in 
development plans. 

CELA's brief was delivered in Sudbury by field worker Linda 
Cardini, and focussed on the procedures followed in this set 
of public hearings because it was felt that: 

"the proceedings of this case are likely to set the 
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tone for environmental analysis and/c7 assessment 
proceedings in the future. It is therefore essential 
that one analyze these proceedings and recommend 
improvements so that future proceedings of this type 
will be of equal benefit to all parties concerned and 
will achieve the fullest degree of environmental 
protection."* 

Drawing heavily on CELA's model environmental impact assessment 
legislation, the brief pointed out areas in both the environ-
mental study and in the hearing procedures which could be 
strengthened if such legislation were in effect. For example, 
the brief discussed the limited terms of reference of the 
environmental study, suggesting that in the future, such 
studies be ordered early in the planning stages of any project, 
before decisions are made to go ahead with them. In the 
Fisher Harbour case, the basic dock facilities of the deep 
water port were already installed by the time the environmental 
study was ordered. 

The public was thus confronted with at least a partial fait 
accompli: the environmental study could do little more than 
discuss how to mitigate environmental effects already incurred 
by construction and those expected from operation of the 
development. 

Ordered at such a late stage in the project's development, 
the study could not address what CELA calls the fundamental 
issues: whether the need for regional economic development 
(which the project would allegedly create) can be reconciled 
with the need to preserve a significant natural area, and if 
not, which need should be favoured. 

The brief concluded Ihat CELA could not support the project 
because the procedures followed prevented full public parti-
cipation and failed to provide a complete assessment of the 
environmental, social and economic costs to the region and 
to the province. CELA argued that the unique scenic, natural 
and recreational values of the area which the province 
acknowledged by establishing a Recreational Reserve would be 
irretrievably lost if the government were to approve the 
Fisher Harbour development. 

*"Submissions of the CELA to the Public Hearings on Report 
on Environmental Implications, Fisher Harbour Development" 
by L.P. Cardini, March 20, 1975. 

**** 	 **** 

COMMENT 

The interest in this hearing revolves around more than the destruction 
of an area of province-wide recreational and environmental significance. 

This is one of the few times the Ontario government has required a pri- 
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vate developer to conduct, at his own expense, an environmental analy-
sis of a project to be built on privately owned land, and then to hold 
public hearings (which are usually held in the case of zoning, sewage 
treatment, and waste disposal matters). 

This hearing is not part of the EHB's usual jurisdiction, but, like the 
hearings it is holding to look into lead in the environment in Toronto, 
it is being held under a special order-in-council. 

If, as is rumoured, Chairman David S. Caverly and his EHB are being 
groomed to be the new Environmental Assessment Board to be set up under 
Bill 14, the proposed Ontario Environmental Assessment Act, the proce-
dures used in this case may be used as precedents for future environmen-
tal impact assessment hearings and decisions. 

Failures of the Board to utilize procedures which give the public an 
opportunity to participate on an equal footing with the proponent of 
the project will not be remedied by Bill 14, which provides for no 
notice to the public, limited access to impact statements, and no fund-
ing or access to experts, information outside the impact statement, or 
other resources. 

**** 	 **** 

CELA RECOMMENDS ENVIRONMENTAL ASSESSMENT OF SNOWMOBILING ON PUBLIC 

LANDS 

In 1972, an Ontario Government Select Committee set up to examine 
the growing problems created by uncontrolled growth of recreational 
snowmobiling over several years heard considerable testimony about 
trespass by snowmobiles, vehicles for which few adequate facilities 
existed in the province. 

One solution recommended by the Committee was a further assault on 
parkland and other Crown lands already besieged by developers and 
resource exploiters. The Committee recommended that public lands be 
opened to snowmobilers. 

Among the responses to pressures from government and fivm snowmobile 
clubs to open up public lands was the announcement by the Halton Re-
gion Conservation Authority in the summer of 1974 of its intention 
to consider opening its lands to snowmobilers. 

The following is a summary of "Motorized Snow Vehicles and All-Ter-
rain Vehicles: Planning for their use on public lands", a brief sub-
mitted to the Conservation Authority by CELA in October, 1974. 

I The Need for Planning 

The present state of environmental degradation in Ontario is the result 
of our past lack of planning, combined with our tolerance of unre-
strained growth. The snowmobile is a clear example. 
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First used for vital transportation and supplies in otherwise inacces-
sible areas of the north, the snowmobile appeared as a recreational 
vehicle in the prairies in the 1960's, and quickly entered Ontario's 
recreational scene. Its use was allowed to spread unrestricted, with 
no legislative concern for the safety of the users, licensed roadway 
users, private properties, or the environment. 

The Ontario government did little to deal with the growing problem 
until public outcry resulted in a Select Committee on Motorized Snow 
Vehicles and All-Terrain Vehicles in the summer of 1972. 

As always, this lack of planning and foresight makes its dent in the 
public purse. Snowmobilers reacting to resistance over the continued 
use of private lands are now asking that the public subsidize them by 
setting aside public lands for their use. 

II Planning for the Snowmobile 

Although the situation is the result of poor planning, the solution 
is neither to bar snowmobiles from public lands nor to welcome them 
regardless of the harm they cause to the environment. The solution 
is to begin the planning process now, to avoid future abuses. 

Because CELA, as well as the Federation of Ontario Naturalists and 
the Select Committee itself, recognizes that many of the effects of 
snowmobiles are not yet known, it is imperative that we utilize en-
vironmental impact studies to assess future variables and to develop 
an equitable formula for balancing the costs to the environment against 
the benefits which may be gained by opening public lands to snowmobile 
use. 

III The Environmental Impact Assessment 

The social and environmental impact assessment is a study of all the 
implications of an action which is likely to significantly affect our 
physical and social environment. It is a preventive tool which allows 
us to put a dollar figure on many intangibles, such as the cumulative 
long-term advantages and disadvantages, and the broad costs and bene-
fits of a policy or development. Thus, we can prevent future fail-
ures of planning - and of lack of planning. 

An environmental impact assessment is essential both in deciding 
whether to open public lands to snowmobile use, and in assessing the 
suitability of any particular parcel of land for this use. 

All the alternatives should be thoroughly studied. The range of al-
ternatives to be discussed must include: no action at all; an equiv-
alent action with few, if any, of the environmental side effects of 
the original proposal; modified action on a reduced scale that con-
comitantly reduces adverse impacts; and mitigation to reduce the 
proposal's impact. 

It would be pointless for a Conservation Authority to make an irre-
versible commitment to snowmobile use, without first ascertaining 



that the Authority has lands sufficiently immune to ecological dam-
age that they will be suitable for such usage. 

IV Some Guidelines for Environmental Impact Studies 

Although such studies cannot adhere to a rigid formula, since each 
parcel of land and social situation is unique, we refer you to some 
useful guidelines culled from the experiences of CELA, the FON and 
the final report of the Select Committee: 

An environmental impact assessment should be done whenever the fol-
lowing facts or circumstances are likely: 

The proposed action may significantly 

(a) conflict with environmental goals, objectives, standards, criter-
ia, or guidelines of protection and conservation of the natural 
environment; 

(b) have any effect on a unique, rare or endangered species or fea-
ture of the environment; 

(c) have any adverse effect on persons, property, or public lands; 
(d) result in any irreversible commitment of non-renewable resources; 
(e) result in any resource or energy utilization which will pre-empt 

the use, or potential use, of the resource or energy for other 
purposes; 

(f) cause any noise, hazardous or toxic substances, radiation, air, 
land, or water contamination, or waste products which require 
disposal; 

(g) have any adverse effect on health or safety in any factory, office 
or other workplace; 

(h) result in any costs or benefits to any persons, property, or eco-
logical systems that the proponent may not have intended or anti-
cipated to be affected by the action; 

(i) arouse public concern or controversy; 
(j) involve a new technology the effects of which have not been dem-

onstrated to have no adverse environmental impact establish a pre-
cedent for further actions on a broader scale or represent a deci-
sion in principle about a future major course of activity, be the 
result of decisions about partial aspects of an activity with sig-
nificant environmental impact by several proponents, or require 
the establishment of a pilot project; 

(k) create effects which may be individually limited but cumulatively 
considerable; 

(1) adversely affect low-income populations; 
(m) facilitate or make possible another action or actions which may 

have any of the results referred to in paragraphs (a) through (1). 

An environmental impact statement should contain the following minimum 
contents: 

(a) A description of the need for the action, the persons it is likely 
to benefit, the persons it is likely to harm, and the period of 
time over which the impact is likely to occur; 

(b) A description of the proposed action adequate to permit a careful 
prediction of its environmental impact; 
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(c) An account of any possible adverse environmental effects which can- 
not be avoided if the proposed action is implemented, including a 
discussion of their significance; 

(d) Measures available to minimize or mitigate the impact; 
(e) Alternatives to the proposed action, including the alternative of 

no action, and an evaluation of their advantages and disadvantages; 
(0 An account of any irreversible or irretrievable commitments of en-

ergy or resources which would likely be results of the action, in-
cluding a discussion of the extent to which the action may curtail 
the range of beneficial uses of the environment; 

(g) A description of the energy requirements, the net energy output, 
and the energy use efficiency of the action; 

(h) An account of the relationship between short-term uses of the en-
vironment and the maintenance and enhancement of long-term uses 
of the environment; 

(i) The tendency of the proposed action to induce or encourage indus-
trialization, commercialization, urbanization, population change, 
economic change and related kinds of growth; 

(j) A summary to the extent possible before a mandatory hearing of all 
existing opinions of interested or affected persons, independent 
experts and organizations and governmental ministries and agencies 
of the possible environmental and social impacts of the proposed 
action. 

V Some Legal Implications of a Decision to Allow Snowmobiles on Public 
Lands 

Under this heading the brief discussed several legal implications of 
allowing the use of snowmobiles on public lands without adequate li-
ability. 

The following questions were raised: 

1. Whether the environmental assessment legislation promised by the 
Ontario government (and since then introduced as Bill 14; see the edi-
torial) would require Conservation Authorities and other public agen-
cies to prepare environmental impact studies before allowing snowmo-
bile use. 

2. CELA pointed out that any public authority which allows the use 
of snowmobiles and other off-road vehicles on its lands may have an 
occupier's liability for accidents resulting from poorly trained dri-
vers operating poorly designed and inadequately maintained machines. 

3. CELA suggested that since the primary object of any of Ontario's 
statutory Conservation Authorities, under their enabling legislation, 
appears to be conservation, the Authorities may be acting beyond their 
powers in allowing any snowmobile use which would conflict with con-
servation. 

VI Conclusion 

CELA is not opposed to the use of snowmobiles on public lands, but 
rather in favour of good land use planning. As a society, we are be-
ginning to realize that we can no longer gratify our every desire 
without suffering ill effects in the future. 



It is for this reason that CELA recommends that the Halton Region Con-
servation Authority use an independent, unbiased environmental impact 
procedure to study all the long-term costs and benefits to ascertain 
which of its lands, if any , are most suitable for snowmobile use. 

New York Times, February 5, 1975  

Five Years of N.E.P.A. 
It is just over, five years since Congress passed and 

former President Nixon signed the National Environ-
mental Policy Act. While the law stirred hardly a 
ripple in bureaucratic circles at the time, it'has turned 
out to- be one of the most far-reaching measures for 
protecting this country's land, air and water that has 
ever been enacted. 	 , 

The actual progress achieved so far in improving 
the environment may be debated, but not the change 
in governmental attitudes produced by the requirement' 
that no Federal agency may undertake or approve a 
project without fully reporting its probable effect on 
the environment. In theory at least, decision-makers are 
now obliged to show as much concern for physical 
drain on the earth as they have always shown for eco-
nomic drain on'the budget. 

' It is commonly believed that Congress would never 
have launched N.E.P.A. if it had envisioned either the 
difficulty imposed on Government agencies by requiring 
environmental impact statements or the vigor with 
which the Federal judiciary would use the law to reduce 

'threats to the environment. 
But, in fact, the law was no fluke at all. The country 

was appalled at the time by the damage done by the 
Santa Barbara Oil spill, the smog that was making Los 
Angeles intolerable, the 'reported "dying" of Lake Erie 
and such dramatic episodes as the fire that broke out 
on the polluted Cuyahoga River. 

In passing the environmental act overwhelmingly, 
Congress reflected that widespread revulsion. It could 
hardly have been innocent of, the possible consequences 
when it heard a conservative Ohio,  Representative warn,  
—propheticallyi  as it turned out--:-that the law woul& 
"involve every branch-of government, every committee' 
Of Congress, . every-, agency and every . program- the 
nation.'?,  Indeed, it the•law,,had.:been;-.as-Jightly..conceived 

_ 

a 	ts citi 	gst, it £s unfikely that 21 state legis 
- latures—as_. 	ii.4ktne 	a- number of local 
. governments including-,1 New York City, and . several:. 
. foreign countiies--would have followed-, suit, adopting,-
eaVii:oziplental....impact-staternents on theN.E.P.A.. 

The air. may be , only measurabfy ffeir of noxious'  
gases and particles - tiran it was five years ago and the. 

• quality of the nation's water just abont.  holding its own. 
But aside from the.. fact that progress in these areas • 

. is primarily a function of clean air and water legislation 
rather than of N.E.P.A., there is no doubt that without 
the checks provided by the impact' statement require-
ments, air and water alike wonld be worse in proportion 
to the nation's growth over the last- half-decade., 	- 

Given another five years; N.E.P.A. should beso deeply , 
Imbedded in the- governmental-process' :that • future.' 

_Americans will marvel. that highways A power.i plants,. oil . 
rigs and the like could ever have been • contemplated 
and built without a thought for what-they might do to 
the environment. 

Reprinted by permission of the New York Times. 



Flow,MiithiO*Pollution? 
If the United.  States were to address itself - whole-

heartedly. to the:  task of improving the environment, 
one of the best of the' side-effects would be a signi

;.
ficant 

drop in the rolls of the unemployed. , 	• 
Too often', the 'regulations of' such Units as the - 

Environmental Protection Agency are blamed for the 
loss of jobs; but the -reveme is true—and could be truer 
if environmental , projects were financed enough. to let 
them stimulate the economy: 2. 	. 

From the. E.P.A. comes the timely information,, for 
example, that the building of sewage-treatment works 
will provide some 70,000 additional jobs for the 
construction industry over,  the next three years. With 
the funds already appropriated for the purpose, the 
force of 55,000 skilled and unskilled workers now en-
gaged in this activity will have swelled to 125,000 by the 
middle of 1977. 

It these are small numbers in a total of over six million 
jobless Americans, they are not small for the particularly 
hard-hit construction industry. More important, they 
cspresent only the merest suggestion of what environ-

ental improvement could do for-the nation's economy 
vs well as for its physical well-being.' For what is true of 
tke impact of water-treatment plants and sewers would 
be juat as true of environmental equipment manufactur-.-
ing. a greatly expanded mass transit program, the 
rehabilitation of parks and harbors and comparable 
environmental activity. 

Ironically, instead of enjoying the support of labor in 
zeneral and the construction unions in particular, the 
environmental movement has too often been their target. 
It is denounced when it opposes new and' needless high-
ways, misplaced power plants- and other projects -that 
might provide temporary employment for some at 
permanent cost to the public.:vi_ 	„ 	. 

At the same time, the environmental effort has- been 
slowed down- by the contention of many industrialists 
that its programs are inflationary and non-productive, 
that they play in fact a significant .part in the dangerous  

rise i
A
n prices...Mut a study undertaken for theiE.P.A. 

Chase Econometrics Associates teltsa very different story:" 
The role ot anti-pollutiorkiprograrris in inflation has 

been negligibleeThey accounted. for less than 0.5 per cent 
of the 17 per cent increase hi the wholesale price indei: 
for the year ending Marciv.:19744Tor the entire period; 
from 1973 tri.1978, they are eXieeted to cause anyatunia1j 
inflation rate _otno more thaii0.3'per cent...'.*cOrdingtT; 
to Senator Gaylord Nelson 6.f.::Wisconsin, even if conser-
vation, preservation and:-  reereational: expenditures: ' a.re-`4 
all added to direct Pollution control costs, the total would.' 
still be only'll per Cent of the expected national budget. 

Offsetting, even this minimal twist to the inflationary 
spiral is the fact 	unlike weaponry—wholly unpro- 
ductive except In the ultimate exigency of war--environ-k 
mental imploveuients wllTcoètfai less than the damage 
the United States:will suffer hitheir absence. liovi.rauch 
less, it is not possible to say.. Potential losses in health, 
labor productivity and the physiCal yield of the country 
have been reliably estimated,:- and they:make environ-,, 
mental programs Lgavat bargain. They would be -viewed 
as an even greater-bargain:If:Lone:could inethstire such,.„, 
dividends 'a—a cleaned-up: 'enViroximent as • 'esthetic' 
satisfaction- and pride in the  

Reprinted, by permission, 
from The New York Times, 
January 28, 1975. 
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F IRST IT WAS the environmenta 
crisis. Now it is the combination 
of an energy crisis and an eco-

nomic crisis—the threat of a depres-
sion—and concern for the environ-
ment seems like a fad compared to 
the prospect of not having enough oil 
for our furnaces. 

But the link between these crises 
has been overlooked, for to solve one is 
to solve others. The best solution is 
conservation. The efficient use ..of 
energy would cut pollution and mea-
sures taken to reduce pollution would 
have the effect of conserving energy. 

For example, smaller automobiles 
would use less gas, thus simultane-
ously saving energy and decreasing 
the emissions which account for more 
than half of all urban air-pollution. 
The use of rapid intercity trains would 
be a vastly more efficient use of en-
ergy than airplanes, would reduce air-
and noise-pollution and would prevent 
the massive gobbling up of valuable 
farmland for new airports. 

As for the economic crisis, few peo-
ple realize the potential for stimulat-
ing economic growth and reducing the 
rolls of the unemployed which envi-
ronmental protection can itself pro- 
vide. Too often environmental concern 
is blamed for the loss of jobs. Fre-
quently the reverse is true. The manu- 
facture of pollution-control equip-
ment, sewage-treatment plants, an ex-
panded mass transit program, the re-
habilitation of parks and harbors, to 
name a few activities, could them-
selves generate jobs. 

Rush to bottom 
One does not have to go in for pre- 

dictions -of catastrophe to be con- 
cerned ;.:t the way decisions are made 

,`e;er-y day which continue the headlong 
rush to the bottom of the oil well, and 
which also have grave effects on the 
environment without any real effort to 
determine the effects of these policies 
and projects, or, when they are 
known, to take them into account. 

We know that we must choose—we 
must balance the public benefits of ur-
ban and industrial growth against the 
public harm of yet greater deteriora-
tion of our natural and human environ-
ment. But in practice the choice is 
usually made by default, because all 
the hidden costs of a proposed devel-
opment—consumption of energy, so-
cial and environmental consequences 
—are almost never made explicit and 
made public. 

-We have no planning mechanisms 
which would allow us to foresee and 
control the demands we make on the 
environment and on our resources of 
energy. 

The Ontario Government, to its 
credit, is—or was—moving to create 
such a mechanism. It promised legis-
lation nearly two years ago—the first 
government in Canada to do so—re-
quiring environmental impact assess-
ments of proposed projects expected 
to have a significant effect on the en-
vironment. But we are Still waiting. 

An environmental impact assess-
ment is a study of a project's antici-
pated effects upon the natural and hu-
man environment its use of energy 
and other resources and possible alter-
natives to it. It is a planning aid which 
measures the direct and indirect costs 
of a project in terms of environmental 
degradation, waste of energy, and so-
cial disruption. 

These indirect or hidden costs have 
rarely received any consideration by 
the project :leveloper  

been left to be paid by the local com-
munity or future generations. 

In the words of John Fraser, Pro-
gressive Conservative MP for Vancou-
ver South and former environtnental 
critic for the Conservative party, this 
"concept is so esSentially sensible that 
the wonder ought to be that its propo-
nents have had to fight so hard to gain 
acceptance for the proposition." 

But if an assessment is just another 
formal requirement to be met before a 
project is approved—a piece of paper 
to be filed with a government depart-
ment-and forgotten—it will be useless. 
What we need is a public forum where 
we can get answers to such questions 
as where and how should this project 
be built so as to do the least damage 
to the environment and to make effi-
cient use of. energy and resources? Or, 
all things considered, should this pro-
ject be built at all? 

Embarrassing silence 
Despite recent promises regarding 

environmental impact assessment leg-
islation, the Ontario Government has 
of late fallen into an embarrassed si-
lence on the subject. 

Conversations with Environment 
Ministry officials suggest that the de-
layed legislation will be weak. The 
procedures it sets up will be discre-
tionary, like much of our present envi-
ronmental legislation. They would give 
the Government powers to use as and 
when it sees fit, but which it could not 
be called to account for failing to use 
or for misusing. 

This results in certain deficiencies. 
First, consider a project where no 

assessment, is done—either because 
the Government decides the project is 
too small or for another reason. 
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For example, with the Pickering 
Airport, no federal studies were done 
to determine what the project's en-
vironmental effects and energy con-
sumption would be, or to consider 
whether the cost of the airport—in 
loss of prime farmland, in the spread 
of urban sprawl, in disruption of local 
communities—would be worth it, or 
whether we should turn to other 
means of transportation. 

There was no way for concerned cit-
izens to force an environmental as-
sessment to be done. The massive pub-
lic pressure that was brought to bear 
against the airport did no more than 
bring about a "slow trial". Because 
the objectors did not have the neces-
sary funds to properly present their 
case, because damaging information 
was kept secret and because the deci-
sion to build the airport had already 
been made, the hearing was a farce. 

As a Globe and Mail editorial noted 
at the time, "When minds close, in-
quiry is futile." 

Second, let us suppose that . an as-
sessment has been done, but it is inad-
equate. Such is the case right now 
with regard to offshore drilling in the 
Arctic. Studies have been done stress-
ing the positive aspetts—the economic 
benefits to accrue from the oil and 
gas, the safety precautions which the 
oil companies have promised to take 
—with only crude and limited consid-
eration of environmental factors. 

Yet we know that even if all existing 
safety measures were carried out 
carefully and consistently the.,.- ;;lay 
be an environmental disaster of ,an-
tie proportions, such as an oi well 
blowout, whose consequences could ex-
tend to a change in the climate of 
North America. 

Third, let us suppose that ar. i,ses,-,-
ment has been done and it is a good 
one as far as it goes. But it deals only 
with the particular project, not with 
the rationale behind the entire pro-
gram of which the particular project 
is a part. 

For example, the Ontario Govern-
ment has committed itself to the in-
creasing use of nuclear power. A sec-
ond nuclear generating station has re-
cently been approved for Pickering 
and at least nine other stations and 
plants are expected to be built by 
1990. 

This commitment has been made in 
spite of serious risks: the danger of an 
occident discharging large quantities  

oi radiation; the cumulative effects of 
routine discharges of low-level radia-
tion; the rising incidence Of lung can-
cer in uranium miners; the yet-un-
solved problem of how to dispose of 
highly radioactive wastes. 

Under these circumstances, if envi-
ronmental impact assessments are 
done for nuclear plants they are' likely 
to deal only with the question, "Where 
should this particUlar plant be lo-
cated?" By then it Will be useless for 
them to try to deal with the really vi-
tal question, "Are the risks inherent in 

-nuclear power too high to be accept-
able?" 

Could be undercut 
The commitment to go nuclear will 

already have been made. Yet unless 
such questions as this are given seri-
ous consideration, early enough in the 
planning process for the answers to in-
fluence the decision, the whole process 
of environmental assessment will be 
undercut. 

Environmental, impact studies for 
such things as nuclear plants and drill-
ing proposals must look at alternative, 
non-polluting sources of energy. At 
present, almost all of the research 
being done by both government and 
industry on energy is concentrated on 
the traditional expensive sources. 

Finally, let us suppose that the as-
sessment is well-researched and objec-
tive, hut that the Government pro-
ceeds with the project despite the as-
sessment's warnings of major environ-
mental damage. With discretionary 
procedures there is no way for citizens 
to force the Government to heed the 
recommendations of its own report. 
nor even to force it to make the report. 
public. 

In short, discretionary environmen-
tal impact assessment procedures can 
be emasculated when it is administra-
tively or politically convenient to do 
so. They are a wide-meshed net, from 
which it is far too easy for environ-
mentally devastating projects to es- 
cape—by accident or design. 	• 

For example, in November, John 
Rhodes, Minister of Transport and 
Communications, announced a major 
extension of the Don Valley Parkway, 
without any prior debate or public Con-
sultation. One day earlier, the Cana-
dian Environmental Law Association 
had received a letter from Mr. Rhodes 
regarding his ministry's position on 
environmental impact assessment. It 
stned in part:. 

"Since 1971 our ministry has been 
developing its own in-house methods, 
procedures, and staff towards the 
objective of fully integrating environ-
mental assessment and public partici-
pation into each phase of project de-
velopment from planning through to 
operation. We adopted this approach 
in a voluntary sense in that there were 
no legislated requirenients at that 
time. In other words, this ministry has 
been evolving ways of meeting the in-
tent of the Ontario legislation (on envi-
ronmental assessment)." 

Apt expression 
Considering the secrecy surrounding 

the planned highway extension, Mr. 
Rhodes' choice of the word "evolu-
tion", to describe the change which 
in-house procedures have brought 
about in his ministry's decision-mak-
ing process, was an apt one. 

The change from business as usual 
is so slight as to be invisible to the 
naked eye, and so slow that the time 
that will have elapsed by the time Mr. 
Rhodes' stated objectives are reached 
will have to be measured on a geologi-
cal time scale. 

We need laws which do not merely 
give the Government the power to pro-
tect the environment—power which it 
may or may not choose to exercise. .  
Environmental laws must be enforce-
able in the courts by citizens, if for 
one reason or another the\  Government 
does not act responsibly. 'Otherwise, 
they are of limited value. 

Governments to date have tended to 
view environmental impact assess-
ment as a management technique—
management of the environment, 
management of natural resources and, 
not least, management of public opin-
ion. Their provisions for public partici-
pation have accordingly been, by and 
large—as Richard Soberman, trans-
portation consultant for Metro To-
ronto, said in reference to the Picker-
ing Airport inquiry—"public manipula-
tion", 

This does nothing to enhance confi-
dence in government. The suggestion 
that citizens wait until the next elec-
tion is not good enough. In the inter-
vening time, a destructive project can 
move ahead, doing irreversible dam-
age to the environment. 

An environmental impact assess-
ment process, guaranteed by law, 
would be the intelligent translation of 
society's environmental values into ac-
tion. A discretionary procedure would 
be an environmental bill of goods—no 
substitute for an environmental bill of 
rights. 
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RESOURCE PERSON FOR CITIZEN PARTICIPATION 

Des Connor is a consulting sociologist (Ph.D., Cornell University) 
who has specialized in the design and management of citizen partici-
pation programs for the last five years. He teaches a graduate 
course in this subject at the University of Waterloo, offers public 
seminars at least once a year, and publishes a quarterly, Constructive  
Citizen Participation ($10 per year for organizations, $4 for students 
and volunteer leaders). 

Citizens Participate: An Action Guide for Public Issues, a 64-page 
handbook which he published recently, was reviewed in 3 CELN 184. 
It is available for $2 from Development Press, Box 1016, Oakville, Ont. 

While he usually works with government agencies, he has developed 
a short course for citizen leaders. If interested, please contact 
D.M. Connor Development Services Ltd., 275 King Street, Oakville, 
Ontario L6J 1B8. 



BERGER INQUIRY LAWYER AFFIRMS NEED FOR PUBLIC FUNDING OF CITIZEN 

GROUPS 

The counsel to the Berger Commission has suggested that where citi-
zen groups are inadequately funded to present their case against en-
vironmentally damaging projects, the proper role of a Commission 
counsel is to present the citizens' side of the story. 

Ian Scott, the lawyer for the Commission inquiring into the proposed 
Mackenzie Valley Pipeline, says it likely will have to be delayed or 
adjourned because of a government decision to cut off funds to the 
Northern Assessment Group. 

In a statement of April 24th, Ex. Scott said, "In my opinion it is a 
grave misfortune that the environmental consortium, which has taken 
a strong and creative role at the Inquiry, should at this stage in 
the Inquiry's hearings be emasculated by the failure of the Depart-
ment of Indian Affairs to continue the funding that was provided in 
1974. 

"Unless funds can be obtained to enable the Northern Assessment Group 
to continue the preparation and presentation of environmental research 
and analysis which it has already undertaken, I anticipate it will 
be necessary for the Inquiry counsel to do so. That course will be 
expensive, time-consuming and will likely lead to lengthy delays and 
adjournment of the hearing so that our preparation can be completed." 

Although NAG was given $200,000 last year, nothing was budgeted for 
it in 1975. 

In the Commons, Northern Affairs Minister Judd Buchanan said he had 
asked the Commissioner, Mr. Justice Thomas Berger, to finance the 
group's activities from the Commission's one million dollar budget. 

Mr. Scott said that the Minister "has overlooked the fact, well known 
within his department, that no such funds have been provided in the 
budget. In fact, the Inquiry was advised in February by the depart-
ment that the Minister does not wish to support environmental organi-
zations through the Inquiry operating budget. 

"When the Inquiry was established, Mr. Justice Berger and the Inquiry 
staff were firmly of the view that a full and fair inquiry could only 
be obtained if the native people and the environmental group, known 
as the Northern Assessment Group, were funded to enable them to deve-
lop studies of the impact of the pipeline. 

"Therefore, Mr. Justice Berger recommended to the then Minister of 
Indian Affairs that funds should be provided to the environmental 
coalition for this purpose." 

**** 	 **** 



During the same week in which Mr. Scott made his statement, 
groups also accused the federal government of reducing their 1975 
funding in an attempt to "muzzle" them. 

On the day of Mr. Scott's statement, questions were asked in 
Parliament: 

Wally Firth (NDP, Northwest Territories): 

...In view of the fact that the Northern Assessment Group has had its 
budget cut completely and in view of the fact that this group was charged 
with providing valuable technical support information to the native groups... 
would the minister reconsider the level of funding for this organization 
so that it may continue its essential role in the inquiry? 

Indian Affairs and Northern Development Minister Judd Buchanan: 

The Government has not funded the Northern Assessment Group; it was funded 
through Mr. Justice Berger's allocation last year.. .There are some ongoing 
discussions to see whether or not funds can be provided out of the 
commission $1-million funding to assist the Northern Assessment Group. 

hEATHER MITCHELL JOINS CELA STAFF 

HEATHER MITCHELL has joined the legal staff of the Canadian Environmental 
Law Association. 

Ms. Mitchell has worked extensively with the Government of Canada in 
Ottawa, and has acted as counsel to a small federation of independent 
film production companies at its head office in Toronto. 

She has been editor of the Canadian Bar Journal and the Canadian Bar 
Bulletin. She is vice-chairperson of the Young Lawyers Conference of 
the Canadian Bar Association, and a member of the Ontario and National 
Councils of the CBA. 

DAVID ESTRIN, former General Counsel of CELA, is in Montreal, where he 
has been retained by the Northern Quebec Innuit Association. He will 
spend the next year or more as part of a team negotiating a settlement 
arising out of the Agreement in Principle signed by the Innuit, the 
Cree Indians, the James Bay Development Corporation, the Quebec Government 
and other parties to legal proceedings over the James Bay hydro-electric 
power project. 

**** 	 ******** 
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