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minutes on the subject of environmental impact assessment
A

1

ﬁrocedures. And I wish to try and do two thin

I wish to speak with you this evening for a few
gs. Firstly,
I want to show why the environmental impact assessment
procedure is necessary. And, secondly, I want to discuss
some of the criteria essential if an environmental impact

i
assessment procedure is to be effective and, what is very

7

important, if it is to enjoy the confidence of the public.

Perhaps it is proper to define what I mean by
environmental iﬁpact assessment procedures. I mean a
procedure whereby there is maXimum probability thet the
effect on the environment of any particular action by man
is determined in advance of the initiation of such action.

There is nothing agtounding in the concept -
in fact, I‘Suggest, that it is the obvious extension of

\
common sense. It is because the concept is so essentially
sensible, that the wonder ought to be that its propocnents
“have had to fight so hard to gain acceptance for the
proposition. Put in simple language, 1t is a procedure which
ensures that environmental considerations be put in at., what

I 1ike to call, the front end of the decision making proces

n




i : One may ask if this is not what has been takiﬁgipléée
Ai most jurisdictions, especially during recent years as a
result of increased environmental awaremess. My answer Wouid
Be: only partially, often without consistency, and most
assuredly, more by ad hoc actions than as a result of any
mandatory proceduie or even carefully thought out discretionary-
guidelines. I think this this is generally admitted by
thought%ﬁl people in government. But certainly it has béen.
recognized in the Ontario Government Green Paper on En vironmentai
Assessment published in September 1973 and I quote from page,3_

of that publication.

"Historically, the major orientation of the activities -

,%redecessor . .
its ... organizations,

of the‘Minister of the Environment,
other ministries:;, the progressive municipalities, has béeniihew”
reduction and elimination of pollution from existing,sourées,
This abatement process 1s basically an "after-the-fact' strategy,
prompted by an increased awareness of ecological relationships,

and a growing recognition that contaminants and effluents which

were once acceptable could no longer be tolerated".

The Green Paper is remarkably candid. Dealing with

the problem it states on P.4:

"At present, most private sector projects come under the
purview of existing environmental approvals, permit or review.
procedures. This scruting, however, tends to deal only with the

particular problems which the permit or approval procedure was
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intended to control. Frequently, cumulative, secondary

and "off-site" environmental effects have not beePAidentified.
Moreover, many major undertakings in the public éé@tor have
been promoted with insufficient attention to the‘é§%ifonmental

and social problems that might result'.

"A procedure should be developed to bring about an
‘integrated consideration at an early stage of the entire
complex of environmental effects which might be generated by a

project'.

Several years ago the Federal Government established
a Task Force "to develop and recommend the policy and mechanisms
by which the federal government would anticipate and assess the
probably impact on the environment of major actions prior to

final decisions being made to initiate them'".
The. Task Force completed its report in August of 1972.

The Task Force met the question as to whether existing
statutes and procedures were adequate. Among other things the
Task Force studied thirty-seven Federal Statutes. The Task

Force observed that:

"Most of the statutes do not expressly confront the
problems of environmental ccntamination which may result from the
activities they compass. In many, cascs, however, the regulatory

—
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powers of the act are sufficiently broad to allow the making of
regulations requiring thorough environmental impact statements

from those seeking federal consent to undertake an activity'.

. Now it is my contention that even if such regulations
were promulgated the result would fall far short of an overall,
comprehensive environmental impact assessment procedure 1in
keeping with criteria that I shall discuss further. But it is

‘significant that this seems to have been recognized by the

Task Force. The authors of the Task Force pointed out:

"However, the mechanisms outlined here are inadequate
to provide for more stringent controls for environmental impact
assessments, should increased controls be desired. This is

because:

1. The statutes requiring such assessments often.liﬁit
their scope to take account only of certain very specific
activities which fall within the sphere of each individual
inactment. This piecemeal approach results in a very narrow

assessment of environmental impact.

2. There is usually no specific procedure provided for
the carrying out of an environmental impact assessment under the
statutes surveyed. In these cases, the effectiveness of an |
""impact statement" requirement may be substantially reduced. A
one page report concerned merely with generalities and submitted

only to satisfy the formalities of an "impact sStatement'" require-



If a'policy of enVironmental impact aSsessment is

thin the discretion of the administrative agency or board it
‘cannot be guaranteed that environmental control measures are

being carried out uniformly under federal legislation.

4. Because the requirement is often discretionary it
'appears that no administrative or judicial review would be

possiblie to ensure effectiveness'.

From 211 of the foregoing, I think there is,
obviously, authoritative opinion to the effectﬁthat present
laws, procedures and practises leave much to be desired. But
it is one thing to read task force reports. These are, however,
when written, a summary of the conclusions arrived at after
the evidence is examined. Unfortunately, the evidence is
seldom recorded and something of the problem is lost in the result.
I think that in any argument, examples are helpful to illustrate
in specific‘iérms the every day realities and I wish to deal

with several which, I think, illustrate the point.

In April 1972 a debate took place in the House of
Commons concerning the then proposed James Bay hydro-electric
project. The then Minister of the Environment emphasized the
concern that existed regarding the environmental impact of such
an immense undertaking. AThe following extract;}ovar. Davis'

speech are taken from Hansard on April 28, 1i972. Mr. Davis said:

RERRYA



"I think the essence of thevconcern in respect of
the environment relates to timing, to ecological studies, and
to environmental inVestigations which must bé carried out
before the final decision to undeftake large scale devélopmént

«and construction is made.

This principle applies tonlarge projects as well as

small ones'".
Mr. Davis went on to-.say:

"In the United States, and increasingly in Canada,
we are insisting on the ﬁreparation of what I might call

environmental impact statements”

'"We are in the process of obtaining this kind of infor-
mation in respect of James Bay. "We'" certainly includesthe
Province of Quebec and it includes the Federal Departmeﬁt of the

Environment."
Mr. Davis concluded by statings

"Mr. Speaker, environméntal engineering muét be
completed before Construcfion starts on a large scale. This is
the principle which I believe the prOVincé of Quebec endofses,
or’certainly appears to endorse, in respeét to the James Eay
development. It is certainly one in.which this government

believes wholeheartedly."

.....




-On August 23, 1973, the emptiness of such assurances was

~ shown by an admission made bnyr. J.C. Tremblay, thé James
B y Development Corporation official in charge Of,federal—
provincial relations. . Quoting Mr. Tremblay, the Globe and
Mail of TQursday, Augﬁst 23, 1973 - just a little more than

one year later, reported:

"Results of the first environmental impact studies on
the James Bay_hydro—electric project will not be made public
until after three airports and a 450 mile road are finished

and a start made on the first and largest dam complex'.

MMr. Tremblay said: in fact, very few, if any
environmental impact studies have been started by either the
: scientists
federal or provincial --- the true environmental impact studies
the ones that attempt to uncover problem areas and recommend
changes in plans to prevent environmental damage will not start
until next year --- this would mean any results and recommenda-

tions based on the results could not be made public until late

in 1975 or 1976 at the earliest."

With respect to the James Bay case governmehts can, if

using figures in a misleading way, argue that a great
deal of money has béen and is being spent on environmental impact
studies. But these studies, while no doubt of scientific value,
if not prepared in advance of ihe planning, design and construc-
tion of the project, will have 1little if anything to do with

the decision making process. They are studies yes - and they

TT?T/S
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will enlighten us as to the environmental impact - but in
| '
no way do they form a part of a meaningful environmental

assessment procedure.

On April 28, 1972 the Federal Government announced
the decision to build and complete the Mackenzie Highway.
Presumably, this decision was made a day or so earlier‘on the
strength of a document dated April 24, 1972 put befpre thé

Cabinet; which stated:

"Much of the environmental data required to provide
guidance for the design of the balance of the Mackenzie Highway
is available from the studies currently carried out in connection

with the . pipeline. It is necessary only to relate these studies

to the specific needs of the Mackenzie Highway."

Now it would be, I suppose, unkind to suggest that
this announcement had some relationship to the federal election
of that year thét was then imminent. While this cannot be
proved beyoﬁd a reasonable doubt, I am inclined td think the

balance of probabilities favour that conclusion.

Work began. By January 26, 1973, a governmental
Mackenzie Highway Committee met and the minutes record that one

of the members inquiried:

"--- whether the information we require concerning

wildlife and fisheries resources was being gathered as part of

the pipeline project, but no one knew".

.../9
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As most of you know, and in fairness to the Minister,
;¥gﬁé§ 5toppedv$hortiy thereafter, ostensibly because
SﬁzhaVé'sufficieﬁt environmental data. One'might -
that it was not the fiiét road in Canada coﬁmenced just

before an elcction and discontinued shortly afterwards.

Another example was the decision made some years ago to

ild another runway at Vancouver Airport which would not only

lntrudé?into the estuary of the Fraser River but he half again

as close to the long established residential housing on the
soufh”SIOpe of Vancouver City. There was, and is, serious concern
_over the effect on salmon and increased noise. When the matter

~ was first raised In the House of Commons the Minister of Transport

‘!‘éSSufed us environmental studies had been done, but somehow
mno-gne,éver seemed to be able to find them. Finally, the Minister
of the Environment promised full studies to be completed by.
‘December 1973. It is interesting fo note that those studies have
shown the matter is indeed complex, because they are only now

e

reaching completion.

All these examples happen t® involve the Federal
Government, but no doubt similar situations can and do occur
within provincial jurisdictions. But it ismgelief that proper
environmental impact assesshent procedures would put an end

to such discouraging examples of bad decision making.

I want to emphasize the words ' proper environmental
impact assessment procedures. It is not my intention tonight
to try and set outl zn all inclusive list of every conceivable

e .../10




Page 10 -
element that might advantageously be incorporated into zn

effective environmental impact assessment procedure. But is
is important as I said at the beginning, that any procedure
contain at least certain features if it is, firstly, to be .

effectiVe, and, secondly, to_command public'confidence.
’ The‘followingtare put forward for your consideration.

»The first eésential, in my view, is that the ?rocedure
be mandafory and estab}ished by statute. The definition of what
must be subject to assessment ought to include something more
than just prbposéd spétific projects becuase actions taken,
while having no. immediate effect, may have ultimate or secondary
effects on the environment. The screening process which detefmines
what actions or projects shouid be considered must be available
to public scrutiny with provision for feview by the environmental
assessment board. The onus should be on the proponent to .prepare
the initial envir@nmehtal.impact statement. The assessment board
that makes the déciéion Shoﬁld be,Aand.appeaf to be, independent
from the goverhmentalior other influence.. The environmental
impact statéments sﬁould be available to the ﬁublic and the
public should have thelright to appear before the board. Proﬁision
-must be made to enable the'public to participate in a meaningful
way in hearings and, where reésonable,'public funds should be
available to make this possible. The board should have the
power to subpoena witnesses and documents at the request of any
_party. In addition to environmental impaét statements the
proponent should file»a statement of alternatives to the actual

proposal and the board should have the power to reject the

[
[
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proposal. There should be an appeal from the board's decision, -

and I would prefer that such appeal go to a court with power o

“to the court to decide matters of fact or law, give directions . =%

to the board, or exercise the powers of the board"and substitu§ef

its gginion for that of the board. Finally, I would gfant”";

legal standing to any person to apply to the court for ’
ey /
y /

enforcement of the provisions to the legislation. |

Against that background of suggested criterié let us ; 
look for a moment at the Environmental Impact Assessment procedu;%‘
announced by the Federal_Governmeﬁt on March 14, 1974. It is‘ e
not established by legislation. It amounts to merely guidelineé‘

within which federal government projects will be "screened to

~ .

ensure that they do the least possible damage to our natural
environment." Federal departments, crown agencies and’private
companies with government contracts, grants and loans will have

to prepare environmental impact statements. Quoting from the

Minister's statement he said:

"These statements will be screened by a pahel-of eXperts
in my department. Recommendations for action, that is for approval, -
for modification_or denial,'will be made to the Minister of the
_Environment.‘vFinal dispoSition will be worked out‘in consultatioﬁ

with other ministers of the Crown'.

According to the Minister's statement, it is only after
his in house panel of experts have written their own assessment

cf the impact statements will anything be made public. " But the

../12
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original impact statements do not apparently become public -
only the written assessment of the impact statements. 1In
other words the only facts the public gets are aftef the
panei of experts>;rmembers of the Department - have writtem
their own‘version'bf"the facts. It is quite incredibie to me
that the MInister had'the,effrontefy to introduce this‘aspeét
of the procedure with the words "Public disclosure is

important'.

The Minister also announced that '"Public participation
is also vital'. But that public participation is not automatic.
Hear what comfortable words the Minister Said:fPublic participa-
tion is also vital. 1In cases of broad ?ublic interest, the
Minister of the Environment, in consultation with the minister
of the initiating department, may, therefore, appoint an
environmental review board, the membership of which may be
drawn from outside the public service. This review board_ﬁill
be able to hold public hearings and make recommendations which

will be published"..

It should at once be apparent that the entire
discretion as to whether there will be public involvement rests
with the Minister of the Environment and at least one other
minister, witness the words:'" in consultation with the mihister
of the initiating department'". Therefore there is no right
given to the public for participation, and equally, no guarantee,
even in the governments statement of good intentions that public
input will in fact take place. The furt'er quéétion is raised:
what happens if the minister of the inifiating department refuses

T?"/13
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to abide by the Ministcr of the Environment'’s desire to have

a public hearing.

You may ask why, aftef the task force report on
environmental impact assessment procedures the‘govefnment'ﬂas
chosen to implement a system so limited in meeting the basic
fundamentals of an effective assessment procedure. For instance

the Task Force Report said on Page 52:

L‘“Public hearings are considered to be the most
effective technique for ensuring wide publicity énd therefore
re-enforced agency accountability and incentive to follow
procedural rules. For fhis reason, some type of public hearing

must be a favoured technique'.
In the summary of recommendations the Task Force said:

"The Federal Government shall offer leadership'iﬁ the
area of environmental impact assessment in respect of significant

effects on the environment through the pronouncement and

implementation of a policy and procedure to be based ultimately

on legislation'.

Again quoting from the Summary:
"The policy shall provide for appropriate public

information and participation in hearings and in review of

statements".

o

That, incidentally, I take to mean impact statements.

As T have pointed out the public will not see the impact

7173/14



statements, only the authorized version published by the

departmental pahel,of experts.

I submit that what has happened here is-é’go&efn;v’
mental decision to reject a mandator} environmental assé§s¥
bment progedure established by legislation‘in favour of an ad
hoc arrangement where the control ofkevénts lies completelyk
in the hands of the Cabinet. It is, I suppose, hardly to be
wondered at when one examines the current philosophy fegatding
the~governmental process. The following exchange between: -
myself and the Minister of the. Environment ié instructive;
The reference is the minutes of the House of Commons Standing
Committee on Fisheries & Forestry, April 10, 1973. I was
asking the Minister what opportunity actually exists -for the
Department of the Environment to review another department's

actions:

Mr. Fraser: Let me ask this, then. I take it that what the

Minister is saying 1s that there is a certain amount of
discussion between departments on these matters and, hopefully,
the Deﬁartment of the Environment somehow finds out about things
in time to have some input. But is there any legislation at all
that makes it a requirement of another depatrtment, working within
its own sphere of influence and authority, to have each project
approved by Environment before it goes ahead and announces it,

and gets it under way?




Mr. Davis: There is a_réquirement that projects of any scale
‘certainly projectS that‘would comerto Cabinet or to the higher
levels of government, be checked out, not only from a finangial
point of view but from an environmental point of view, but this
is not a requirehent in law, it 1s an administrative requirement

within the goverhment.

Mr. Fraser: In other words, it is a function of government to

try to ensure that this happens.
Mr. Davis: It is administrative and not legal.

Mr. Fraser: Has there been any serious consideration by the

government to secure this procedure by enacting legislation
which would require the Department of the Environment to peruse
and approve of any project done by another department from an

environmental point of view before it goes ahead?

Mr. Davis: I do not think legislation along those lines would
be considered~very rational, at 1easf in a parliamentary type
of government. You are talking about relationships between
departments; you are not talking ébout relationships between
private individuals or other governments with the federal
goverﬁments with the federal government. You are talking about
relationships between agencies and departments within a single
government, and this typically is covered in all parliamentary
systems by the administrative arrangements and not by a legal

requirement. Surely the government can sort out its own

..../16




differences internally without requiring a law of Parliament

to require it to do so.

Anothér,eXaﬁple'illustratés thc~ph11550phy; and in
fact tﬁé praCtise.' On Abril 1, 1974 1 asked ihekMinister'ofk
Northern Affairs whether his decision to allow a Winter |
seismic programme by Panartic 0il on Bathurst Island was_méde
after approval by the Department of the Environmentvand subject
~£o the environmental impact procedures announcéd by the
Minister of the Environment, Mr. Chrétien>rep1ied: |

”Mr..Speaker,.aslMinistérbof Indian Affaifé_ahd'Northern
_Development;'l make the decisions. Naturall&,‘When problems
come up, we have, consultations with the Department ofithe
Environment and in‘this case that department had né major

objection to the work under progress'.

This I think reveals the concept of departmentai
sovereighty that can effectively block the function of the
Department of the Environment. In other words, Environment gets

into the act only by invitation.

In another case we found that over $100,000.00 had
already been spent doing "feasibility studies" toward the
constructicn of power dams on the Great Bear River. I asked

on April 4, 1974:

"Can the Minister (of NorthernAffairs) advise who .

will make the decision whether this great Canadian Lake is to
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be spoiled by flooaing of its shBreline, and will the project

be subject to the environmental impact assessment policy set

out by the'Ministervbf.the Environment on March 14, or is thiérl
to be anothér céée of the Miniétef bf Northern Affairskmakihg,?
the décision on his own? :Mr.*Chrétien: "I think the Honourable
Member is mt very well informed. It is possible to harness

the Great Bear River withouf raising its level in any
tonsiderable'way. Before any decision is taken on this matter
by the government, environmental impact studies will be made.
Besides, as I ha&e élﬁays said in this House, there is‘excelléht"
co-operation between my‘ﬁepartment and the Department of the

Environment'.

Needless to- say the "action" leading to the dams had
already been set in motion by the $100,000.00 expenditure -
only afterward would there be environmental studies. And;.I
suspect, that the hundred thousand was spent without any |

referénce to the Department of the Environment.

All of which prompted Miss Sandra McCallum in a recent

study of environmental impact statements to comment as follows:

"The proposal - (fhe federal government quidelines of
March 14, 1974) falls far short of the ideal ---. At worst the
proposal is not new at all and merely formalizes what one hoped
was alreadyrhappening within the department. At best it is a
first, very faltering step toward a later more comprehensive

provosal which will reflect clearer objectiveépand provide the
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necessary iﬁstitutional arrangements to ensuré’that the
procedﬁres do become a part of government decision making
processés——;- ——-—Experienéé inkfhe United Sfates has:fsﬂ
suggesféd that departments éhange préﬁesses Siowly aﬁd 7 :f7-L"
unwillingly --- ----there is no reascn to believe Cana&iaﬁi:r
departments will act differently from their U.S. counterpartgff ‘
It would thefefore seem essential that if impact assessﬁent

_is to become part of the decision making processes then

legislation will be required to assure its adoption".

There is, I think a lesson to be taken from this;?;

Despite the words of the politicians regarding their concern for

the environmenti’the test will be whether governments are
prepared to traﬁ#laféagood_iﬁtentidﬁs into action. Théy.will'
‘certainly not db it without public pressure, and what 1is more;
important, informed public pressure. I am of course,»cégniiant¥7
that the Government of Ontario is seriously considering the
implementation of an environmentél assessment system. I have:
read with great interest your own Associatidh's critique ofrthe
Ontario Green Paper, and, while this may be treading a little

out of my jurisdiction, I commend it to every government in

Canada for comnsideration and guidance.

I recognize how difficult it is for a gOVernment td:
embark on a new concept that in many respects counters some 1'
of the traditional practises. There is the very real concern -
and an honest one - about how for a government can place decision

making - for that is what it amounts to - in the hands of an
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envivrimental assessment board. COnc curzht to ask what
happens if that board should approve 2 project'that'the
Cabinet—feéls is wrong environmentally. If that prdposition
causes some restréined smiles, it is nonetheless a
possibility. Governmenfs'éoncern themselves with power,
but the best also concern themselves with responsibility.
For myself, I feel that this problem can be overcome by an
appeal of last resort to Parliament, which is after all the

highest court and the ultimate custo&iah of the'public interest.

You may fdrgive me if I end on a mildly partisan note.
The federal Progressive Conservative Party, at the March 1974
Annual Meeting in Ottawa, approved the following positions in

its position paper on Environment.

A o=

14. ”The Progreséive Cénservafive Party believes that the

most effective way to prevent unnecessary~environmenta1 damage

~1s to ensure that the consequences to the environment be gonsidered
in all projects having significant environmental impact before

a final decision to proceed 1is mgde."Therefore we will intfodute
legislation requiring mandétory environmental impact statements

for all such projects within federal jurisdiction. We will end

the present and past practice of conducting environmentél studies
after a project 1s under way and often as a result of angryA

demands. We are determined to examine environmental consideration

at the front end of the decision making process.

15. The Progressive Conservative Party will introduce

legislation requiring that mandatory alternative statements to
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any project within federal jurisdiction having significant

environmental impact shall be prepared and considered before

a final decision to proceed is made.

16. The Progressive Conservative'?artf believes that
public involvement in the decisionAmakiné proéess is an
effective aid to sound enviioﬁmental~plahning. Thefefofe’we
will introduce legislation providing for mandatory public
‘hearings prior to the approval of any project within federal
jurisdiction having significant envifonmental impact..h |
With reSpectrfofthbéé df‘other pdlitical parties,and
“to those in'other jurisdictions,‘these are poliéies‘that my
Party will be oply{togiplea§ed to see stolen and adopted by

other parties, everywhere in Canada.
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