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PROCEDURES AND CIVIL RIGHTS UNDER BILL 94

INTRODUCT ION

Any Bill that purports to protect our natural environment
must inevitably resolve two conflicting interests. On the one
hand, the envirommental legislation must recognize the validity
of the conservationists' argument that our natural environment
can only be preserved for the future if fairly drastic measures
are taken immediately to limit existing and new sourceg of pollu-
tion. On the other hand, the legislation mustvalso>take cognizance
of the fact that to insist on a pristine pure environment in the
20th Century is both unrealistic and unfair to many segments of
society. |

Reconciliation of these two opposing points of view into a
clear,‘effective attack on environmental pollution is a difficult,
but not impossible task. Unfortunately, Bill 94 has only added
more confusion to an already complex problem. Rather than meeting
the two points of view head on, the Bill vacillates from one position
to another and allows the govermment to abdicate from its responsi=
bility for solving the problem by delegating it to an administrative
department. The result is a Bill that flies directly in the face
of almost every key principle propounded by the McRuer Report.

The McRuer Report stated that if control was to be exercised
over statutory powers in the administrative process, it was crucial
that all rules of law should be stated with suéh clarity that little
or no difficulty would arise in their application to particular fact

situations. In Volume 1 of the Report, McRuer states "where a statute

confers a power of discretion, rules or standards to govern the



exercise of the power capable of judicial application should be
stated in the Statute." Thus, the Legislature has two tasks{
stating the rules of law in the legislation and stating theﬁ'with
preeiseness and clarity.

Bill 94 leaves most rules of law to be created by the new
Department and Directors. When rules are set out in the Bill, the
confusion and inconsistencies surrounding them leave any number of
conflicting interpretations or alternatives. If the Bill is passed
in its present state, it will leave the Courts, an Appeal Board,
and principally the Department to develop their own policy of
environmental protection; the Legislature will have only contributed
a very confusing starting point. Not only is this an abdication of
Aresponsibility by the govermment, but it leaves administrative

RN _
officials?%he problem of deciding precisely how well the Legislature
really intended to protect the environment.

The rationale for McRuer's recommendations are not hard to
find. Many studies of administrative agencies have illustrated the
tendency of the regulator to be unduly influenced by those being
regulated. It is only natural that if departmental success depends
on its ability}to work fairly closely with those responsible for
much of our pollution, their interests will be overly emphasized
in the department's thinking. Adoption of McRuer's recommendations
would tend to offset this tendency by allowing the department to
rely on a clear statement from the Legislature as its authority for

taking strong independent action.




ALTERNATE APPROACHES TO PERMISSIBLE POLLUTION

Perhaps the bestbillustration of Bill 94's failure to heed
McRuer's recommendations is found in a general discussion of the
regulatory provisions of the Bill.

At least two distinct over-riding approaches to environ-
mental control can be éxtracted from Bill 94. This confusion of
approaches emanates fiom the lack of clarity due to the vagueness,
incompleteness and ambiguities within the provisions ébverning
the creation of permissible standards of pollution.’By creating
a multiplicity of standards and procedures, the govermment has
left the Department free to choose the approach that best reflects
their interpretation of the public interest.

" One approach evolves from a reading of section 1(1),
defining "pollutant",in conjunction with section 6, section 9,
and all other sections referring to permissible levels of
pollution. These sections combine to establish a four-tiered
hierarchy of pollution levels.

The initial level supposes a pristine envifonment, free of
any contamination. However, the provisions of the Bill presuppose
that the environment may tolerate a certain permissible level
of pollution. Thus a second level of pollution is inaugufated by
the establishment of general standards of permissible pollution.
These standards, to be ascertained and applied by the Department,
legalize any act of pollution below the general standards. Thus
industry or any other person may affect the quality of water or

air in any manner below permissible levels imposed by the general




standards, without legal sanction.

If an industry or other person contaminates the environment
above the prescribed levels, a third possible level of contamination
is brought into play. Under section 9 and section 11, an industry
or person contaminating above the general standards may submit
plans and be granted approval to pollute at a higher level of
contamination. Thus contamination by a person above the general
level of approval will be governed by specific approval for that
particular operation.

Any person or industry may therefore pollute above the
general standards if governed by an approval order. This govern-
ment-sanctioned third level is ascertained wholly by the inner
deliberations of the Department.

The fourth and ultimate tier of pollution consists of
any act of contamination by a person or industry beyond the confines
of their specific approval. Any person contaminating at this fourth
level, at the discretion of the Department, is subject to the
sanctions of the Bill.

A second general approach to the question of regulating the
environment extractable from the bill predicates three levels of
pollution.

The first level supposes a non-contaminated, pristine
environment. Within the context of this second approach, any
contamination emitted, discharged or added to the enviromment
is prohibited by the Bill. Thus, all poliuting activities of
industry or any person must be approved by the Department.

Approvals based on the sole discretion of the Department are

awarded to specific "polluters" to operate to a permissible




- 5 -

level of pollution specified by the approval certificate. This

constitutes the second level. Acts of pollution in breach of

these approvals constitute the third level and may activate
sanctions by the Department in the form of control orders, stop
orders or prosecution.

There are several basic differences that evolve from these
two approaches. |

a) The four tier approach does not regulate any contamination
below the general standard, whereas the three tier approach
governs all contamination.

b) The four tier approach offers a bonus to the first polluter
in any area. The first polluter may exhaust all the effluent
absorptive capacity of that area up to the general standard.
Subseqﬁent pﬁlluters, whose contribution to the pollution of
the area may be minimal, could be subject to immediate
regulation because their addition to the cumulative.level of
pollution exceeds proscribed general standards. The three
tier approach, in focusing on approvals for specific opera-

"tions, ignores the cumulative effect of various approvals
within any given area.
Common problems to both approaches might consist of some
of the following points.

a) Potential inequities in the levels of pollution approved for
persons operating in the same field. Since all information
is withheld by the Department, no person has the means of
ascertaining the level of approved pollution allowed a
competitor. |

b) Both schemes bestow to the Department an inordinate discre-

tionary power over vital questions of policy.
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‘Public participation is excluded from the process of balancing

c)
conflicting interests to establish permissible levels of
pollution equitable to all.

d) Initiation of measures to protect the environment is cont-
rolled entirely by the Department.

e) The public has no means of directly prodding the Department
to re-evaluate any decision.

f) The operations and decisions of the Department, due to the
restriction of vital information, are hidden from public
critical analysis.

g) There are few, if any, prospects for compensation for injuries
occasioned by decisions by the Department to grant approvals.

All facets of life are directly affected whatever approach
is ultimately pursued by the Department. Environmental planning
is not constrained to questions of whether fish will suxvive,

birds will return and plants will grow; but touches on every

facet of 20th Century living. The very nature of the approach

to environmental planning will directly affect the location of
industry, the ability of industry to compete for international

markets, the balance of our ecological system, the guality and

quantity of our natural resources, the entire well being of urban

and rural communities. Nothing is beyond the pale of environ-.

mental planning.




THE ABSENCE OF HEARING AND

APPEAL SAFEGUARDS IN BILL 94

Introduction

" ... the fundamental protection to the
rights of the individual is not so much
in the substantive law as in the proced-
ure by which it is administered. "
McRuer Report, page 206

The Environmental Protection Bill like ény‘piece of legis-
lation necessarily deals with the rights of individuals. Very
sweeping powers are given to the Department of the Environment
proposed in the Bill. In order to ensure that these rights are
protected, the exercise of the powers given to the new Department
must be carefully scrutinized.

The provisions of Bill 94 should, therefore, be examined
with this general background in mind. There are basically two
groups of people who may be affectéd by the Bill. The first
group might be termed, somewhat pejoratively, as "pollutefs";
the other group consists of persons whose interests or rights
are affected by pollution.

The only interest group granted some rights of appeal in

Bill 94 are the "polluters". Even their rights of appeal fall

short of the minimal recommendations of the McRuer Report.




1.. RIGHTS OF THE "POLLUTER"

Certificates of Approval, Permits and Licences.

Because of the significance of certificates of approval
for the polluter, the procedures whereby these are issued,
varied and revoked are important. Since certificates of
approval are analogous to licences the following quote frém
McRuer 1is appropriate:

Licensing legislation involves more than

conferring power to issue or refuse to

issue licences. It involves matters logi-

cally related to the licensing scheme,

including renewal, revocation and suspen-

sion of licences. McRuer p. 1097.
McRuer récommended that notice be given and an opportunity
for a hearing be provided when there is a refusal to grant
a licence. He also recommended that notice be;given in
revocation proceedings.

Certificates of approval, provisional certificates of
approval, permits, and licences are all of importance to the
polluter, giving him stétutory authority to carry on his
activities. The act does recognize this importance and
~establishes a procedure concerning what has been referred to
as the "procedural aspects of licensing". Sections 78(1) and
(2) set out a common procedure in two similar situations and
any person affected by any of the circumstances set out is to
be served with notice, together with written reasons for the
actions so taken. The person to whom such notice has been

given may then, by written notice served upon the Director and

the Board, within fifteen days after the service of the notice




upon hin, require a hearing by the Board to consider the
Director's actions. This procedure appears acceptable, except
that no provision specifies when the hearing is to be held.
The ameliorative effects of a delayed hearing may often be
equivalent to no hearing at all.

Orders to Repair

There are other sections in the Act which also have the
potential to be used to control privaté activity without pro-
viding adequate opportunity for hearings and appeals. Section
18 empowers the-Minister, when he is of the opinion that it is
in the public interest to do so, to order a person who injures
or damages land, water or plant life to do all things and take
all steps necessary to repair the injury or damage. In defauit
of such person complying with the order, the Minister may do
the work and recover the cost thereof from such person by
action in a court of competent jurisdiction as a dept due to
the.Crown by such person (section 99). Similar orders and
recovery of costs may be taken under sections 44 and 60.

There is no.opportunity to appeal a decision under these sec-
“tions. Section 44, however, gives this extraordinary power
to the Director, who, unlike the Minister is not even a
pOliticélly responsible person.

Orders to have Material on Hand

Section 19 empowers the Director, upon reasonable and
probable grounds, when it is necessary or advisable for the
- protection or conservation of the natural environment, to

order a person to have on hand, and available at all times,
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such equipment and material as ﬁay be necessary to alleviate
the effect of any contamination of the natural environment
for which that person might be responsible. It appears that
a person so ordered must comply immediately with the order.
The Ontario Water Resources Commission Act has a similar
section, that being 27b. By section 27(c) of that Act,
however, the Commission shall afford to the municipality or
person to whom the order is to be directed, a reasonable
opportunity to be heard before making such an order. Bill
94, on the other hand, provides no opportunity to be heard
before the order is given, although pursuant to section 79
the order may be appealed to the Pollution Control Appeal

Board at some later date.

Control Orders and Stop Orders

Bill 94 contains provisions for both éontrol orders and
stop orders. Section 7 provides that a control order may be
directed to a person who allows contaminants to escape into
the natural environment in excess of the amount, concentration
or level prescribed in the regulations. Section 70 sets out
what may be included in a control order; almost anything can
be included.

A control order must be complied with immediately under
section' 71, but the person to whom the control order will be
issued must be appraised of all the facts forming the basis of
the decision to issue it fifteen days before it is served if
the order is to be effective (section 73). Section 72 provides

that the Director may, by further order, amend, vary or revoke

a control order and that he shall cause a copy of the order to .

be served on the person to whom the order is directed. It is
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not clear whether these provisions in secticn 73 apply to a
"further order". This ambiguity ought to be removed.

As the Bill reads now, it is possible for the Director
to issue a control order meeting all the procedural require-
ments set out in section 73, yet the very next day issue and
serve an amending order altering the initial control order in
such a substantial manner that it deprives the polluter of the
safequards presented in section 73. |

It is interesting to compare the issuance of stop orders
with section 27(a) of the Ontario Water Resources Commission
Act which is an analogous provision, relating to the discharge
of sewage into any water or watercourse. In that section;.the
Commission, with the approval of the Minister, may order,
prohibit or regulate the discharge of sewage, which includes
industrial waste, into any water or watercourse. By the termé
of section 27(c) an opportunity to be heard must be afforded
to the municipality or person to whom the order is to be dir-
ected before the order is made. Section 27 (a) imposes two
procedural requirements on the Commission not required in the
imposition Qf stop orders in Bill 94. These are ministerial
approval and an opportunity to be heard before the order is
effected. Section 79 of the new Bill eventually provides an’
-opportunity for a hearing but'only after the order has been
made and complied with.

The argument might be made, however, that such wide discre-
tion ought to be given to the Director in order to deal with

crisis situations. The 0.W.R.C. Act on the other hand, in crisis

I A, k] FAT-WR Y -, Ll dor) 2 A 1
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apply ex parte to a judge of the Supreme Court for an order
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prohibiting a discharge for a period not exceeding twenty-
one days, if such discharge may impair the quality of the
water.

Is there any evidence that this procedure is inadequate
as a means of dealing with crisis? It serves both the rights
of persons affected and the need for effective action without

obviating the recommendations of the McRuer Report.

Certificates for Waste Disposal Sites

The granting of a certificate of approval for a waste
disposal site is dealt with separately in section 35. Prima

facie a municipality may determine the location of waste

disposal sites within the municipality. In recognition of
this fact, an applicant for a certificaté of approval mgst
first have a certificate from the municipality indicating
that the proposed site does not contravene any municipal by-
law. The Minister may then exempt the applicant from this
requirement, if he feels that it is in the public interest to
do so. |

In these circumstances section 35(3) provides that the
Minister shall require a hearing by the Pollution Control
Appeal Board to consider whether the éroposed site should be
‘exempt from the provisions of the by-law. Notwithétanding
that section 80 states that the decision of the Board is final,
section 35(5) enables the Minister to ignore the conclusions
éf the Board and order that the by-law does not apply to the

proposed waste disposal site. Thus, the Minister may render

be | k) b il Y
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there are no established criteria underlying the Minister's




decision.

Public investment decisions calculated to preserve é
‘measure Qf environmental quality may be too crucial to be left
entirely to the possibly narrow and immediate priorities of
municipal councils. ’In order to accommodate local interests,
public participation must play a significant role in specific
decisions, and general guidelines affectiﬁg all decisions must
be openly debated in political forums before their invocation.
The Bill does not set out any general guidelinesito provoke
public discuésion and critical analysis. The acceptability
and‘Validity of bureaucratic decisions is directly propor-
tional to the extent of public exposure accorded all factors

incorporated into the decision.




--14 -

2. RIGHTS OF PRIVATE CITIZENS

Decisgions of the Department'in setting levels of pollution,
granting approvals to pollute and controlling polluting activi-
ties through stop orders, control orders and other powers
granted by the Bill will necessarily affect the health, life and
property of the public. This power éiven to the new Department
would be of prime concern to McRuer:

" Where power is conferred to take away or
change rights of individuals without all
practical safeguards, the mere existence
of the power undermines the security of
all rights that may be affected and is
an encroachment on those rights. "

McRuer Report, page 38.

The intended practice of issuing certificates of approVal
will definitely be an interference with the property owner's
right to bring action in a court of law when his property
rights have been infringed. The opportunity should be avail-
able for the property owner whose rights must necessarily be
interfered with to be present when the issuing of a certificate
of approval is being considered.

If one liberally interprets the meaning of "other peﬁson
specified by the Board" in section 81 of the Bill to include
.iﬁterested members of the public, then, at the discretion of
the Appeal Board, members of the public might participate in
an appeal. It is only in these very limited circumstances
that the citizen can make.submissions to the Appeal Board.

Even this tenuous privilege is prejudiced by the exclusive

power of the polluter to initiate the appeal (section 81).

The citizen cannot make submissions at the crucial time of

the granting of approval.




Compensation

The only section in Bill 94 that definitely provides
for compensation is section 92. It is arguable that section
18 could be used by the Minister to force a polluter to pay
compensation to an injured person, but such compensation
would be strictly discretionary. In evaluating section 92,
the following excerpt from McRuer is appropriate:

" The ultiméte right to arbitrate is the
fundamental factor which controls and
gives meaning to the process of negotia-
tion. "

McRuer Report, p. 1030.

Section 92 runs directly counter to this statement. No
decision reached by the board of negotiationvis binding upon‘
either party. Not only can the board not enforce its own
decisions, but the injured person cannot even require the
polluter to appear before the board. The process of negotia-
tion as set out in section 92 has no meaning; the ultimate
right to arbitrate is not present.

Unlike the Environmental Protectioﬁ Act, the O.W.R.C.
Act does attempt to offer constructive procedures for relief
in the case of propérty injuriously affected by government
sanctioned environmental activities. Section 33 of the Act
provides that the Ontario Municipal Board may inéuire into,
hear and determine any application by or on behalf of any
person complianing that any municipality consfructing or
maintaining sewége works has done or is doing any such act

that is causing deterioration, loss, injury or damage to

property.

Section 34 of the 0.W.R.C. Act provides for compensation

pursuant to The Municipal Act when a person's land is injur-
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iously affected by the municipality's operation of sewage
works.

Despite the obvious limitations of these sections, they
provide a measure of relief not afforded anywhere in the
proposed Environmental Protection Act. The right to due
process for the protection of property is unconscionably
denied by the provisions of the Bill.

" In this province there is no con-
stitutional restriction on the power
of the Legislature to deprive an
individual of his property rights
without compensation... Notwith-
standing the absence of such a legal
requirement in Ontario, the principle
of compensation has been widely
adopted; for example, when land is
taken in the public interest. The
principle may be accorded the status
of a constitutional principle against
unjustified encroachments. "
McRuer Report, p. 52.
The intended practice of issuing certificates of approval will
definitely be an encroachment; without ample opportunities for

hearings and the granting of compensation the encroachment

could easily become unjustified.

“Planning

With respect to public participation in planning proced-
urés, comparison with the Ontario Water Resources Commission’
Act may égain be useful. It is recognized in at least two
sections of that Act that the public can express its interests
in the planning process. In section 32(1l), where a municipality
contemplates the establishment or extension of its sewage works

in or into another municipality or territory without municipal

organization, the Commission shall, before giving its approval,
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hold a public hearing, providing sufficient notice. Also the
Act, in section 46a(2) provides for the establishment of a
public water service area or public sewage service area. Be-
fore exercising the wide powers given by this section, the
Commission must hold a public hearing giving at least twenty-
one days notice of such hearing.

Any industry or municipality that pollutes will affect
property interests within the area. Should not area residents
bé afforded means of presenting their interests when'industries
apply for approvals to pollute? Should not down-river recrea-
tional interests be fully articulated in consideration of
granting approvals to upstream industrial or municipal users?
Who is to assess the value of recreation against industrial
development? Who is to survey all possible compromises or
alternatives? The Department, without legislative guidelines,
and without public participation sits as Solomon of the
Environment. °

The cumulative effect of approvals to pollute cause
substantial interference in the normal enjoyment of public and
private property. These interferences or nuisances depreciate
the market value as well as the personal enjoyment of property.
It amounts to én act of expropriation by the polluter. The
compensatory provisions of the Bill for such expropiiation are,

in the majority of cases, totally inapplicable.
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3. POLLUTION CONTROL APPEAL BOARD

McRuer uses the term "tribunal" to denote any person or
group of persons or corporate body, however described, on whom
a statutory power, whether administrative or judicial is
conferred. He recommeﬁded that an appeal should be provided
from the decision of every judicial tribunal, except where an
appeal would defeat the purpose of the statute establishing the
tribunal and that administrative decisions made by peréons other
than a Minister should be subject to appeal, preferably to a
Minister (McRuer pp. 233-4).

Section 80, however, provides that the decision of the Appeal
Board is iiﬂil' There is no provision for appeal on fact or law. .
This runs counter to McRuer's recommendations:

" Administrative decisions made by persons other than
a minister should be subject to appeal, preferably
to a minister, but at least to senior administrative
officers who are close to the minister and have

knowledge of his policy views, or who can consult
him. " McRuer, Page 234.
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4. RULES OF PRACTICE AND EVIDENCE

Another failing of Bill 94 is that, while repealing The
Waste Management Act, 1970, (section 103), it fails to enact
‘the procedural safeguards in section 26(2) and (3) of that Act,

and the rules of practice found in sections 27 to 32 inclusive.

The procedure for the new Pollution Control Appeal Board
created under Bill 94 is thus left entirely to the Board's
discretion. Surely at least those matters set out in The Waste
Management Act, 1970, with respect‘to adjournment, subpoenas,
rules of evidence, right to counsel, right to cross—examinatién,
and open hearings should be clearly enunciated with respect to

the new Appeal Board.




5. PUBLICATION OF DECISIONS

It is interesting to note that while Bill 94 repeals The
Waste Management Act, 1970, (section 103), it fails to include
some of the important procedural safeguards of that Act with

. respect to the publication of decisions.

Section 34 (5) to (7) of The Waste Management Act, 1970 requires
the Board set up under that Act to give its decision in writing
and to furnish reasons for its decisions to the parties. Provisions
such as this call upon the Board to give careful scrutiny to the
"matters before them so that the written judgment will be well reasoned,
and the parties will have the satisfaction of knowinglthat their
arguments have been heard and weighed. 1In addition,‘it is. submitted
that the parties have a right to know the disposition of their case.
Part X of Bill 94 fails to contain analogous provisions to guarantee

these rights.
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Conclusion

McRuer's proposal that rules of law must be clearly stated
in regulatory legislation to delineate the bounds of administrative
action, seems to have been ignored entirely by the draftsman of
Bill 94. |

Inconsistent approaches to the same problem, extremely
wide discretionary departmental powers, and inadequate procedural
safeguards are the rule rather than the exception thrdughout the
Bill. This suggeéts a marked reversal in Go&ernment policy. Not
long ago, the Conservative Government enthusiastically welcomed
the McRuer Report and immediately amended much of the existing
legisiation to conform with McRuer's proposals. Has the Govermment
suddenly turned a blind eye on the Report, or has it, despite
good intentions to the contrary, simply found the task of defining
a consistent approach to environmental protection too difficult
and left the job to oﬁe of its Departments? It is submitted that
the latter explanation is the correct one.

But why has the Govermnment given up so easily? Sﬁrely it
realizes that control by regulation and departmental discretion is
a most unacceptable solution td the problem. The present Bill
' must‘be withdrawn immediately and a'public hearing held on the
subject. Such an approach is not only administratively feasible
but essential if conflicting interests are to be effectively
reconciled. This open approach has been used successfully for the
review of The Income Tax Act and the drug problem (Le Dain Com-

mission). Certainly the preservation of the enviromment deserves

an equally accessible and humanistic approach.




- 22 -

VAGUENESS IN DEFINITION AND DRAFTING

A large number of individual sections are phrased in such
a way as to invite interpretations that might nullify their
effectiveness. Moreover, many of the vital issues of interpre-
tation are left to those who must administer the new Bill.

Perhaps one of the most unfortunate choice of words in the
Bill is found in the definition of "pollutant" set out in section
1(1). This definition refers only to the permissible amounts set
by the Department, and thereby abridges the traditional common
law tests of infringement of individual rights. There is nothing
~in this definition to ensure that when standards are set, contam-
inants will not be present in cohcentrations disruptive of mans'
pleasure, safety or health, or damaging to real or personal property
or which obstructs ifs enjoyment and use. Nor does the present
definition assure consideration of potential distruption to the eco-
system.

This should be contrasted with the definition of "air pollution”
in section 2(b) of The Clean Air Act, now before the House of Commons
as Bill C-244. That definition states:

" Air Pollution means a condition of the
ambient air, arising wholly or partly
from the presence therein of one or more
air contaminants, that endangers the
health, safety or welfare of persons,
that interferes with the normal enjoyment
of life or property, that endangers the

health of animal life or that causes
damage to plant life or to property.

It is submitted that this definition is far superior to that used

in Bill 94. ©Not only does it unquestionably indicate to those who
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must interpret The Clean Air Act the federal government's policy
with respect to certain contaminants, but it further preserves the
traditional common law test for.application in spirit through the
legislation. In the new Ontario Bill, the application of common
law tests such as this is confined to section 15.

Sectioﬁ 6 of the Bill is both ambiguous and duplicitous. It
is ambiquous in the sense that it is not clear as to whether there
is an offence in doing anything which contaminates the natural
envirohment, or whether the offence arises only when an amount,
concentration or level in excess of that prescribed by regulation
is added to the natural environment. From the manner in which
section 6 is presently set out, those persons responsible for
composing informations for court charges will have to be exceedingly
careful lest such charges be void for duplicity and multiplicity.

An even more serious criticism 6f section 6 and other prohib-
ition sections of the Bill is that they do not make it clear,
though it is doubtless intended, that persons may be convicted for
violating the Bill regardless of whether they have mens rea, that
is, the guilty intention to commit the offence. Defence lawyers
in the past, as well as violators charged under former environmental
legislation, have had cases held up in the various court levels
for months, if not years, by arguing over whether mens rea on the
part of the polluter had to be proved. Both under Thé Air Pollution
Control Act, 1967 (which is repealed by this Bill) and The.Ontario
Water Resources Commission Act, the courts, after several cases and
continued pollution while persons and companies charged were defend-

ing and appealing verdicts against them, held that mens rea was not

aningredient or ai oL Lence under those acts: —ThNe question must pe
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asked why this Bill does not make this position clear now that
such legislation is being consolidated and revised?

There are other examples of dangerous draftsmanship. What,
for example, is "out of the normal course of events" as used in
section 16 for a polluter who already has permission to pollute
"in excess" under a section 9 approval? What are the guidelines
for "the wise use" of the natural enviromment that is to be
studied under section 2(d)? And how can the Minister assess the
"public interest" in section 18 when the Bill fails to advise him
of those matters that are to be of the utmost concern? | |

There are further examples of whaﬁ_can only be termed poor
draftsmanship. For example, section 3(g) was lifted in content,
but not in form, from section B(é) of The Waste Management Act, 1970.
As a result, section 3(g) (i) contains what should in fact be two
separate sub-sections. Even worse, that sub—sectibn contains the
conjunctive word "and" to link it to section 3(g) (ii) whereas the
phrases in question were formerly linked by the disjunctive "or" in
The Waste Management Act. In view of the content of this section,
it is doubtful that the Legislature would truly intend a conjunctive
interpretation; yet a court would have to strain fo find that "and"
really meant "or".

- Section 13 of the Bill is a classic example of poor drafting.
The word "property" as it appears in that section, either is not
modified at all or is modified by "prevention or control" and no£
"protection or conservation” as was probably the true intent of
the draftsman.

Other sections are dangerously worded by virtue of omission.

For example, the word "person" as it appears 1n both sections 14
p ,

and 16 should be modified by the words "who directly or indirectly”.
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As.presently worded, a polluting company could escape violation
of these sections by passing its contaminants.on to a judgment-
proof subsidiary for disposal.

Through the use of vague language, Bill 94 fails to meet
both the general and, in some instances, the specific intents

with which it has been accredited by the Government.




!
EMERGENCY WEAPONS -~ POTENTIALLY IMPOTENT? }

I. CONTROL ORDERS

|

When the amount of contaminant exceeds the maximum
permissible level, the Director may issue a control order
directed to the person responsible to tailor his operations
to meet the permissible standards (Section 7). To evaluate
the efficiency of control orders it is necessary to develop
the possible procedures involved in ihplementing such.an
order.

The pervasive Vagueness of all Parts of the Bill is
epitomized by ali the ambiguities encompassing the pro-
cedures for invoking control orders. Incomplete or vaéue
provisions governing procedural steps, and lack of specifi-
cations for deadlines, precipitate several anomalies
potentially eradicating the effectiveness of control ofders.

The report of a Provincial Officer stating that a
contaminant is being added, emitted or dischafged into any
part of the natural environment in excess of maximum per—.
missible amounts is required as a prerequisite for the |
issuance of any control order.

Provincial Officers: A Provincial Officer is a person

who is appointed by the Minister or the Lieutenant Governor
in Council (Section 82). There are several critical aspects
of the role of a Provincial Officer that are not specified
by the Bill. How many Provincial Officers will be appointed?
*What basic qualifications are required for the position?
What salaries or securify of tenure will be accorded to them?

What supportive administrative or scientific staff will they

be allotted?
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Provincial Officer's Report: The Bill does not provide any :

means for citizens to require or request investigations by
Provincial Officers. It appears that Provincial Officers

have complete discretion to investigate whatever they have
reason to believe is a source of contaminant (Section 83).

All these factors are vitally important to a citizen
injuriously affected by an increased onslaught of pollution.
Any delays in instigating a control order may be severely
injurious to his health or property. If there are a-limited
number of Provincial Officers, some time will pass before
overworked Officers are able to investigate. If the Prov-
incial Officer in the exercise of his discretion believes
an investigation is not required, the citizen has no re-
course to compel an'investigation. If willing to investigate,
but ﬁot gualified fo conduct the particuiar type of investi-
gation réquireé; some time will pass before appropriate
investigative personnel can be commandeered.

If the investigation is finally commenced, there are
no provisions for deédlines. Might the survey take forever
to complete? Could the Provincial Officer take fore§er to
file his report? Once filed, may the Director take forever
to digest the report before acting?

Should the Provincial Officer's report unequivocably
find a level of contaminétion exceeding permissible levels
and dangerous to health or property, the Director may refuse
to act. The decisian of the Director cannot be challenged
or appealed. Since only the polluter is entitled to a cbpy

of the Provincial Officer's report theré is no means of

public scrutiny of the Director's decision.




Delays Available to Polluter: Several provisions of the

Bill afford the polluter a repertoire of delays to fore-
stall or avoid the invocation of a control order. Under
section 73(2) a pefson intended to be subjected to a
control order may make submissions suggesting abatement
procedures to the Director, generating more time for reflec-
tion before issuance of the order. At the initiative of the
Minister the whole matter may be referred to the Environmental
Council for their perusal and illuminating advice. Again,.
without time limits, the matter may rest with the Environ—
mental Council to gather dust.

If a decision finally emerges from the Department ta
issue a control order a further mandatory period of fifteen
days for proper notification is required before the order is
effective [Section 83(1l)]. To avoid unduly harsh measures
against the "polluter" the Director may specify that the
control order is not to commence until a far distant future
date [Section 71(b)]. The "polluter" may compel a hearing
by the Board within fifteen days of his notification of the
control order under section 79. Thus, before the cont;ol“
~order takes effec£ thevpollufer maf secure relief from the
Board. The citizen has no right to present his interests
at the hearing.

The Director, at his own initiative, without explana-
tion, may, at any time, amend or revoke the‘éontrol order
by virtue of section 72.

Throughout the entire, potentially contorted, process

the citizen has no right to participate and no right to
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information. The citizen might get compensation for his
losses if they constitute damage to his livestock, crops
or ‘vegetation; aﬁything else is on his tab.

If the citizeﬁ is permitted to bring a civil action
against the polluter) the Bill continues to frustrate him
by severely restricting the scope of evidence which a
Provincial Officer is permitted to divulge in Court
[Section 87(2)]. Without the Provincial Officer's report,
the complainant, as plaintiff, has, realistically, no other
means of amassing vital evidence. Plaintiffs cannot gain
accéss to the inner operations of the plant. Securing
independent scientific analysis of pollution that would be
| acceptable in court may be prohibitively expensive.

Vagueness, incompleteness and exclusion of complainants
from the process suggest the potential of a control order
becoming, at one extreme, arbitrary and harsh against the
‘polluter, and at the other, offering inconsequential relief

to the "pollutee".
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ITI. STOP ORDERS

Another seemingly important weapon in the arsenal
against pollution is the stop order. if, upon reasonable
and probable grounds, the Director is of the opinion that
a source of contaminant is adding to, emitting or dis-
charging into the natural environment any contaminant that
constitutes an immediate danger to human life, the health’
of any persons, or to property, the Director may issue a
stop order directed to the person responsible for the source
of contaminant under section 8. .

At first glance section 8 appears to establish an
effectivé remedy for special circumstances. Again the'vagﬁe—
ness of the procedures, the potenfial'delays, and the exclu-
sion of thé public from.the process suggest a certain
impotence rather than streﬁgth.

Who assumes the onus of persuading the Director that:
on reasonable and probable grounds an immediate danger doés,
in fact, exist? What criteria will be employed to assess aﬁ
immediate danger? What action may be taken.if the eco-system
is threatened? There is no‘provision for a stop order if any-
thing other than human life, health or property is in immediate
danger, i.e. plant and animal life. Discretion to act, even
in the face of an immediate danger, lies solely within the.
power of the Director. The‘private citizen has no recourse
to directly initiate a stop order.

A stop order is not even an immediate remedy. It will

take time for detection, time forAinvestigation, time to
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contemplate action, time to write up the report with full
reasoné (section 75), and time to serve the stop order on
the person to whom it is directed [Section 76(1)]. Further,
without explanation, the Director méy revoke a stop order at.
any time [Section 76(2)].

A similar provision has been in existence under The Air
Pollution Control Act, 1967 in section 10. It has never been
used. In the Ontario Water Resources Commission Act, section
26(3), the Commission has had the power to apply ex parte for
an . injunction restraining any act that, in the opinion of the
Commission, may impair the quality of the water. Since the
incéption of the Commission in 1956, this poﬁer, also, has
never been used (e.g. This éection was not employed against
the City of Barrie, Oontario in 1970 when that city deposited
its waste directly into Lake Simcoe in blatant violation of
the provisions of the 0.W.R.C. Act).

The provisions for a stop order wash out as a paper

tiger.
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ITIT. CUT-BACKS \

Taken together, the provisions for contrdl and stop orders
leave no power in the Director to order an immediate cut-back
in the emission of pollutants other than by ordering complete
cessation under a stop order. The only provisions for moderat- -
ing the rate of emission are found in section 70 and are
limited to imposition through the device of a control order -
‘a technique that is subject to considerable potential delay.
How then, can the Director order cut-backs in the discharge of
pollutants in power generating stations without ordering a
complete stoppage in their operation?

It is submitted that the Director should have discretion
to issue control orders to be effective at once, but for a
limited time period only. These orders could then be subject
to hearings and review, but would reméin in effect unless

repealed by the Board.




Iv. ANTICTIPATED ENVIRONMENTAL TINJURY

The provisions of the Bill providing the tools of control

-orders and stop orders for serious cases of pollution do not

 appear to contemplate remedies to avoid anticipated future

emmissions, additions or discharges of contaminants. These
tools are fashioned for present acts of pollution. If the
Director is aware of present actions that will ultimately
cause an illegal source of pollution, he should have the power
of prevention as well as the power of cure.

Citizens do not have sufficient access to information, nor
the resources, to accumulate necessary information for a basis
to anticipate imminent environmental problems. The potential
financial sacrifices often incident to common law injunction
types of relief, intimidates even informed citizens from pur-
suing appropriate steps of prevention.

With full access to all information, the resources ﬁo
investigate, the Department is the logical entity armed with

preventive weapons to avoid imminent environmental problems.
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NOISE

The proposed Environmental Protection Act deals with
noise pollution in a very indirect manner. Section 6 creates
a prohibition against the emission or discharge into the
natural environment of any "contaminant" in an amount or level
in excess of that prescribed.by the regulations. Section 94 (1)
empowers the Cabiﬁet fo make regulations prescribing maximum
permissible amounts or levels for the emission of contaminants
-as well as methods or standards for determining such amounts
or levels. Since "contaminant" is defined by section 1l(c) of
the Bill to include any "sound" or "vibration", sections 6 and
94 can bé used to prohibit noise pollution in excess of admin-
istratively imposed standards. The broad wording of the
prohibition under section 15 would seem to provide further
protection and would be operative eﬁen where no regulations
have been passed.

‘Existing legislation, mainly in the form of municipal
by—-laws passed under the authority of The Municipal Act,

" has been difficult to enforce. This is because the enabling
legislation is too narrow to allow for the establishment of
specific standards and the prescription of methods of measur-
in§ noise levels. The maximum penalty of $300 imposed for
contravention of a by-law has had little deterrent effect.

The proposed legislation appears to solve these prob-
lems which havé long plagued municipalities and private
citizens in their efforts to control noise pollution. The

provincial government, should it see fit, would be empowered

to prescribe, by fegulation, maximum permissible decibel

@
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levels and appropriate methods of sound measurement. Breach
of a provision of the Bill or regulations may be penalized by
a fine of up to $10,000 for a second offence.

Although it has sometimes been difficult to obtain a
conviction under the existing noise legislation because of its
vagueness, and difficult to encourage polluters to take the
penalties seriously (because of the present limit on fines),
the private citizen_presently does enjoy the right to initiate
a private prosecution, should the appropriate authérity.fail
to enforce the by-law in gquestion. There have recently been
several successful prosecutions commenced on the initiative of
private citizens in the Toroﬁto area. Under the new Bill, this
common law right of citizens to have the law enforced may be
effectively abrogated.

Further, if the government passes regulationsvwhich make
existing by-laws redundant or which conflict with such by-laws,
then the enforcement of any anti-noise laws would be entirely
in the discretion of the Minister; as prosecutions under the
Bill and its regulations may not be instituted without his
approval. Not only may. private prosecutions disappear, buf SO
will the rith of a citizen to proceed by'wéy of injunction to
restrain the breach of a municipal (noise) by—law; a right now
enjoyed under section 486 of The Municipal Act. |

Eqﬁally disturbing ére the provisions whereby the Minister
may issue a "program approval', in which case the polluter, so
long as he complies with the approved program, is immune from

prosecution by virtue of section 102(2). Under existing legis-

. .
ST J-B-a.0.0ckatlo nroat of contravention—atitomatical sz
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results in a fine; a polluter cannot plead in his defence a

license to pollute.
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PART V: WASTE MANAGEMENT

Part V of Bill 94 is almost a verbatim re-enactment of.
the provisions of The Waste Management Act, 1970 which will be
repealed by section 103 of the new Bill. Under both Acts{ the
heart of the scheme formulated to regulate the matters of waste
management and waste disposal in Ontario is the "certificate of
approval". Sections 30 and 31 of the new Bill, in effect, pro-
vide that no "waste management system" or "waste disposal site"
can be estéblished, operated or altered unless a certificate or
provisional certificate of approval has been issued by the Dir-
ector.

The major shortcoming of the certificate of approval pro-
cess is that the public is effectively excluded from participa-
tion. This is so despite the provision in séction 39(2)(0)
that one of the factors that the Director must weigh in deciding
whether to issue; renew, suspend or revoke a certificate is
whether it is "in the public interest". ©Not the public, but
the Director, decides what is in the interest ofbthe public.

Section 37 re—enacﬁs the provision of The Waste Management .
Act that an applicant for a certificate must publish notice of
his application once a week for three weeks in a locally cir-
culated newspaper. This provision is largely meaningless be-
cause there is no provision of any opportunity fqr any member .
of the public to be heard thereafter.

The initial decision by the Director is made in camera

(section 39) and if his decision is appealed by the applicant

nnd hew .o tkn Pt R TN ESOR ”hh
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can appeal the decision of the Director; the only persons
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other than the Director and the appellant who are "parties"
to the appeal hearing are those "specified by the Board".
There is no provision as to whether hearings by the appeal
board are even open to the public or whether they too are

in camera, and there is no indication of what circumstances
are to influence the Board in its determination of the degree
of public access to its deliberations.

It appears that section 30 contains a potential loop-
hole. It provides that no existing system oi site shall be
operated "after a certificate of approval has been refused"
or in contravention of the terms and conditions of a certifi-
cate. However, it appears that if the operator or owner of
a system or site had never applied for a certificate under
The Waste Management Act, he would not violate section 30
because he would then not have been "refused" and he would
not be in contravention of the terms and conditions of a
certificate.

The Waste-Management Act provided in section 11l (a) that
no system or site could be operated "for more than six months
after this Act comes into force unless the owner has made
application for a certificate of approval'". That Act came
into force on September 1, 1970 but there must be a great many
operators of waste management systems and waste disposal sites
in Ontario who were, because of the meagre resources of the
Waste Management Branch, notAeven made aware of their respon-
sibilities under the Act. Many such operators have not applied

for certificates of approval and as such are outside of the

obligations imposed by section 30.
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It is to be hoped that all such cases are covered by
sections 40 and 41 which, in effect, provide that no person
shall operate a site or system without a certificate or
provisional certificate of approval. But it is at least
arguable that an operator having no obligation under section
30 to apply for such a certificate is no more subject to
these sections than is the owner of land who stores or dis-
poses of his domestic wastes on it and is, by virtue of
section 29, in most cases, not subject to the provisions of
the Part.

Section 29 of the Bill exempts from the operation of the
Bill's provisions, the storage or disposal of domestic wastes
by a person on his own property unless the Director is of the
opinion that this "is or is likely to create a nuisance".
This section appears to be deficeint in that the term "domest-
ic wastes" is not clearly defined and is, therefofe, suscept—‘
ible of a very wide interpretation. There is, therefore, a
potential danger that very large concentrations of waste
stored or disposed of on the same parcel of land as that on
which they were produced could result in a serious pollution
problem. This section should be redrafted so that anyone
desiring to store or dispose of his domestic wastes on his
own property must first obtain a certificate of approval
from the Director. In this way, the Director will make a
determination, in every case, as to whether "such storage
or disposal is or is 1ikely.to create a nuisance". At pres-

ent private disposal sites are governed, if at all, by the

Public Health Act. Any governing by the Department of Public

Health occurs only when the site is an excessively blatant
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health hazard.

Section 42 should provide a summary procedure whereby
a person to whom an order is directed under the section can
recover the cost of compliahce with the Qrder from the person
who deposited the waste.

Under The Waste Management Act the equivalent of section
46 provided for a minimum fine of $100. There appears to be
no reason for not providing a similar minimum'fine in section
46.

Finally, it is submitted that exemptions of certain
wastes from the provisions of Part V should be made in the
Act, not in the regulations [Section 94(4) (e)]. This is a

political decision and should be exposed to public debate.
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PART VI: HERBICIDES AND PESTICIDES

Part VI, which is concerned with the use of pesticides and
herbicides, does not improve the present state of affairs to any

great extent, but rather continues the status quo. In the present

regulations of The Pesticides Act, 1967 (Regulations 76 to 78)
householders and farmers are permitted to perform extermination on -
their own property without the requirement of a permit or license.
In light of section 50(2) and section 54 (1) these regulations will
continue to be in effect if the Bill is enacted.

The Bill seems to continue the separation of responsibility
among different'legislation. "Indoor use" is still reserved to
The Public Health Act, and “oufdoor use" will be controlled by the
proposed Bill; while the types of herbicides and pesticides allowed
on the market remains within Federal control. This separation of
regulatory controls exemplifies an illogical and needless division
of responsibility.

The most conspicuous omission occurs in section 53. The
Director by that section is empowered to issue a stop order only
-where an extermination is dangerous to the health of persons, thus
excluding any other part of our ecological system, i.e. plan£ and
animal life. |

Under The Pesticides Act, 1967, a wider discretionary power
was given to the Director to issue stop orders. Under that Act the
Director could take action whenever he considered that extermination
may be dangerous to health. Under the Environmental Protection Bill

the Director can issue stop orders only when the extermination is
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Penalties for violations of this part of the Bill are a
maximum fine of $1,000 whereas under the old act a fine of $2000

and/or 3 months imprisonment was in effect.
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ENVIRONMENTAL PROTECTION BILL AND THE FARMING COMMUNITY

The Bill restricts rights and excludes participation of
farmers with the same severity awarded all members of the R
public. Farmers are simply exempted from most of the provi-
sions of the Bill relevant to their operations.

The Bill presumes to protect all of the environment,
except that part of the environment affécted by farming
operations. Section 5 excludes from the pﬁrview of theA
Bill the disposal of animal wastes in the normal operationx
of a farm. The plans and specifications for the construction
of any plant, structure or thing that discharges a contamin-
ant of any quality or of any quantity regardless of conse-
quent injury to health, life or property, if used in the
pursuit of agriculture, need not be approved by the Director .
[Section 9(4)]. All other construction of anything that will
discharge any contaminant into the‘natural environmeﬁt,lif
not used in pursuit of agriculture, must be approved.

"Pursuit of agriculture" is oﬁe of the many undefined,
vague terms of the Bill. It may mean everything from the
establishment of a compost heap to the construction of a
large fertilizer factory. It might cover construction of
aﬁything used in any aspect of agriculture (planting, har-
vesting, transportation, storing, selling of produce and:
all steps in marketing cows, horses, pigs or fowl).

It could not be the intent of the Legislature that
plants or other things would be permitted to be constructed

without approval and then subsequently be prosecuted for
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polluting. Thus, if approval is not required before the con-
struction of anything to bg used in the pursuit of agriculture,
it would logically follow that all such operations have impli-
cit apprdval to pollute. Further, unlike the case of all
other construction, the Director has no authority to require
changes in location, or in plans of anything constructed to

be used in the pursuit of agriculture (section 10).

Until regulations or litigation lend clarity to the
vague provisions of the Bill it is impossible to speculate
on the full extent of the probable implici£ approval for
pollution granted to farmers for construqtion of anythihg to
be used in pursuit of agriculture.

Evidence suggesting that a farm with a feedlot for
cattle or pigs produces more effluent per day than a city .7
many times the size, provides an insight to the full ramifi-
cations emanating from exemptions accofded to fafmers. Farm-
ing operations are traditionally recognized as one of the
worst sources of environmental pollution.

In light of all this one might ask why the only section
establishing a procedure for compensation for environmental
harm is slanted favourably to farmers. Section 92 limits the
scoPe'of damage claims to iﬁjuries to live stock, crops, trées
and vegetation resulting in economic loss; 7

The chorus of protest against this Bill will feature the
voices of industries, municipalities, conservationists and
members of the urban community but the voice of the farmer

will be understandably guiet. This Bill serves the farmer

3 s . ey s . 1.
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PART VIT: PRIVATE SEWAGHE DISPOSAL SYSTEMS

Part VIL might prove to be a positive step in the establish-
ment of a chprehensive plan for environmental control. Prior
to the introduction of this Bill, all but particular types of
private sewage works have been regulated through The Municipal
Act and the regulatory powers of The Public Health Act.
Neither of these acts have an environmental focus. The Public
Health Act is concerned with those aspects of privatevséwage
works that might prove a danger to health, and should no such
health hazards exist, one might assume that the approval would
be given. The Municipal Act focuses on how these private
sewage systems should be managed once they have been approved
by the local health unit.

Under section 57 of the Bill, no private sewage disposal
system, except a system subject to the provisions oi the
Ontario Water Resources Commission Act and the regulations
thereunder, shall be established unless a certificate of appro-
val has been issued by the Director. This section is commend-
able as it brings private sewage systems such as vault-privies,
cesspools, septic tanks and reservoirs under the central admin-
istration of the Director of that branch of the Department
designated to administer Part VII of the Act, At present,
private sewage disposal systems are approved by the local
Medical Officer of Health of each respective Health Unit in
Ontario. This is under the authority of Schedule B of the

Public Health Act, R.S.0. 1960, c¢. 321, section 14. Every

County or District Health Unit administers municipal by-laws

which preséribe standards for the construction, location,
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operation and maintenance of private sewage disposal systems.

The Department of Health has recommended to the various
Health Units, standards for private sewage disposal systems
which were developed as a result of research conducted within
that Department. The .standards were incorporated to some
degree by the various Health Units. However, there still
exists a substantial disparity in the specifications for priv;
.ate sewage disposal systems required by the various Health
Units. It is anticipated that the offence created under sec~
tion 62 will encourage all persons wishing to establish private
sewage disposal systems to submit an application to the Dir-
ector pursuant to section‘58. Presently persons establishing
private sewage disposal systems without the approval in writ-
ing of the local medical officer of health face a fine of'not
more than $20 under section 29 of Schedule B of The Public
Health Act. | ‘

Under section 9L4{6)(c) private sewage systems may be
exempted from Part VII or the regulations. It would be assumed
that the purbose of the regulations is to minimize pollution.
Why, then, would regulations be proclaimed to exempt sewage .
syStéms from the standards established by other regulations?

Under section 94(6)(g) classes of licence holders may be
declared exempt from the provisions of Part VII or any regula-
tion. The purpose of Part VIT is to ensure that private sewage
disposal systems be properly serviced and established by compe-
tent and qualified personnel. Why, then, should any person

servicing or constructing a private sewage system be exempt

TTorm the regulatlons that pPrescribe the qualifliCatlons of such

persons”?




PART XII: ENVIRONMENTAL COUNCIL

Citizen participation in the decision making process of
environmental planning and regulation is enshrined by the
establishment of an Environmental Council in Part XII of
the proposed Act. Ensconced within the Environmental Cqun—
cil, citizens appointed by the Cabinet shall advise the
Minister as to the results of current research related to
pollution and the natural environment [Section 90(a)j. At
the initiative of the Minister, the Council shall also
advise the Minister on such matters as he refers to it
[Section 90(b)].

All aspects of the Council: appointment, qualifica-
tion, remuneration, tenure, and work are governed by'the
Cabinet or Minister. The Minister may staff the Environ-
mental Council with civil servants. The Minister may
obviate any significant work by the Council simply by rest-
ricting the nature of referrals. Whatever import the creation
of the Council presents will be largely dependen£ upon the
Minister.

Within the fealm of its activities, the Council’s‘
responsibilities are perfunctory. As the one body_thatv‘
might, hopefully, introduce a small measure of public parté
icipation’in the administrative process of regulating thé
environment, the impotence'of the Council afforas little

inducement for service from eminently qualified citizens.
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A similar body overseeing the operations cf the Pesticide
Act, 1967 has immensely greater responsibilities. The
Advisory Committee established by the Pesticide Act, 1967
in section 5, has the power to review annually thé content
and operations of the Pesticide Act and the regulations
[Section 5(4)]. The Commiftee, at its own initiative may
inquire into and consider any matter concerning the use of
substances for exterminations that affect the environment.
Why does the Environmental Council created by Bill 94,
beiné concerned with much lafger queStions of total envirén—
mental fegulation, not possess at léast éimilar powers?
Why is the initiative of the Council inextricably tied to
Ministerial discretion?

If qualified citizens are to serve, and if the Council
is to have a significant impact on administrative policies,
then the Council must be invested with the‘power to make
inquiries, to conduct investigations and to make public
reports at its own initiative on any matter of environmental
planning. |

To bestow a vestige of responsibility on the Council and
provide some information to the public, the Council should be
fequired to produée an annual report on the quality of the

environment.

ST
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SECTION 21: CROWN "POLLUTERS"

Some of the most obnoxious sources of pollution are
eithér owned or operated by the vaernment. Metro Toronto
Incinerators, the Hearn Generating Plant, the Lakeview
' Generating Plan£ and some of the local hospitals are among
the very first polluters to be asked to cut back when the
air pollution count climbs above maximum allowable levels
of pollution. Thus it is only natural that the provisions
of the Act shoﬁld be binding on the Crowna(Sectioh 21):

The full import of this section must be assessed in
light of o&ershadowing political realities. .How often Will;
any government employlthé powers of an administrative agénéy
undér‘its controi to take effective action or, if required,
drastic,action (étop érder, prosecution) , against othef |
departments of the same government? Governments are reluc-
tant to expose their own incompetence or failure to operate
within the law.

‘The Environmental Protection Bill, by restricting access
to information, excluding public participation in setting
standards of perﬁissible pollution, and either pre-empting
‘[Section 102(2)] or restrictiﬁg [Section 102(3)] citizen
initiated prosecutions, fails to provide to the public a
direct recourse to bring delingquent Crown o?erated or con-
trolled polluters to task. The public must rely‘on the
government to police and challenge_its own operations. At
the operative level of government decisions, a significant

aspect of the democratic "check and balance" process is

consequently impeded.




The recourses available to the citizen for damages against
the Crown are grossly inadequate. Section 92 resﬁricts the
scope éf damages. Further, the only procedure for settlement of
damage claims established by the Bill is by way of negotiation
in section 92. The board of negotiations esﬁablished by that
section has no power to force an'obstreperous polluter to attend
negotiation proceedings before it. .Furthermore, if the CroWn or
"other person responsible"” for the environmental damage chooses
to ignore the settlement negotiated by the Board there are no
meané of compelling enforcement.

Thus the Environmental Protection Bill leaves the decision
to negofiate claims for damages caused by Crown polluters entirely
at the discretion of the Crown.

If the Minister is of the opinion that it is in the public
interest so to do, he may order any person, including the Crown,
to do all things and take all steps necessary to repair the injury
or damage under section 18. Tt may be possible to liberally
interpret this éection to encompass compensation to individuals
suffering personal damages caused by the Crown. If so, then at
the discretion of the Minister, a complainant may be compensated
for‘his injuries, if it is in "the public interest"” to-do so. But
at best section 18 affords a dubious. prospect of relief for the

individual.
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CONCLUSTION

The far-reaching manifestations of any legislation that
purports to regulate the environment as extensively as the
Environmental Protection Bill requires extensive public discussion
and disclosure of governmental policy.

It is preposterous that the Bill is presented to the public
. without extensive explanations of the policies motivating the
cold law of its provisions. In the absence of a government White
Paper stating the well-reasoned conclusions that fostered the
provisions of Bill 94, the public is left to speculate on the

meaning, purpose and underlying policies of the Bill.

The Bill cannot be treated as a mere gathering of assérted
tidbits of environmental legislation into one grab-bag. If that
was the vision of its drafters, the import of the Bill far exceeds
their vision. ' The extensive discretion accorded to the Department;
the exclusion of ﬁhe public from any effective role in planning,
regulating or prosecuting; the creation of permissible levels of
pollution; the absence of a‘cgmprehensive appeal process and pro-
cedural safequards} the restriction of adequate remedies for
environmental injuries; the power to indirectly affect the loca-
tion and development of industry; the ability to exempt persons,
operations or substances from any regulation, all are agffected
by the Bill. All of these matters aré far too critical to be

slipped into legislation without extensive public scrutiny.

The Environmental Protection Bill is a deceptive placebo

for all members of the community.
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