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IHTRODUCTION

the traditional sense. These involve the use and protection of pee

This brief is writ

to an extent, the land eof WHav Prunevwick sve the preg

gitigens, With this in misd, 1¢ is intended o present our views on the

galf in, together with pre

prasent sltuation the citipen finds hi

for iwmprovement. In oxder to deo this, the various Interests connected

ental matters will be ocutlined. The way in vhich the ¢

with enviy

law developed respecting these interests will be ewamined, The present

gtatutory framewerk in WHew Brunswilek will be commented wpon., With these

as an introductory backoreund, spescifie proposales will follow.

In any given envivenmentel sitwvatien, many interests ere present,

s present discussien as

These can be categorised for pu

and non-econcmlie interests.

The most cbvious economic intereat is that of i3

¢y riehte fn

as residenes, agriculture, industey, and ferestsy.

major econemio interest is the use of aly and waber for varieus p

specifically waste disposal. Sush use is ¢ leally benefieinl

whe egeapes waete disposal as & cost of dolog businese. Yowever, real @@%%ﬂff”

are paseed on to the public,

Thers are many non-sconomic intevests. Perhaps the most i

one g the publie interest in clevn aly end water. In some jurisdietieons,

particularly that of %%w'%ﬁgk State, this interest has basen ensheis

the Btate Constitution.
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Zeme other iﬂt@ﬁ%@ﬁ& are recreation, &@@%h@%i@@ and the yﬁ%@@@@&ﬁi@ﬁ
of natural @e@&@ymt@mg.‘ Tﬁ@r@ is alse the @@a@@rva%i@m interest in i@g |

wserving open spase, free-

narrevest sense, that is, the intevest im

running water and so on,

Pinally there ls the interest of future generations in all ef

these.

In the history of the English Commeon Lav only econemle interests,

specifically the propriety ecenomic interest, asguired s body of protective

zights. Other uses, not susceptible to economic analysis, were overlecked.

as o o o o a0 gmemnsd
The o wn lav was ressonably simple. A property owner osuld

usa and enjoy his land as he pleased, as long as his uvae 4id not !
his neighbour's enijovment of his property. BEnforeement @flpzap@rty rignts
lay lavgely in the actions of trespass and nulgance. These carried the

remedies of damages or injunction or both. Damages were recovegable i¢

the injured cwner counld 4 ge which eonld be assessed
in money. 8imlilariy, the hazrmful soctivity could be enjoined 42 it inter~

fered with another owner's enjoyment ef his preperty.

The common law &@Vﬁi@p@% Z@r@ély from small, neighbourly matters.

when disputes are relatively uneomplieated, 1¢ is still serviceablis,.

However, in the context of ¢the dously large end complicated envizen-

r of

mentel problems of the present time, it is inadeguate for a nu

reasons. "
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Pirstly, and mest iy atly, ¢the

propriety interests. It is e itted that this 18

gitizen has a very real interest in the way that his envivesme

treanted. Not only must he live in i¢ on a daily besis, but alsoe his

future depends on wise use of natural rescurcss in

invelve ssmsiderable

law suite under our adversary sy are slevw an

gpense and trouble on the part of a litigent. Hanpy

suffered damage ave reluctant to resert o the seurts sven vhen theis

ges have %%@ﬁ mabstantial.

cases are good ones and their &

The effectas of damage cauvsed by envi ental ebusers are

\ges .,

lieble to be diffume, meking it diffleult to bring a sult for full 4

Ag has been pointed out asbove, damage can assume different characteristics

with regard to varieus interests.

Thirdly, proving the claim on the merite way be 4iffieule in
itmelf. Alwost all the knowledge and the means of knowing arve in the
hends of the defendant, meking 1t entremely onevous on the part of the

Be iz lieble to £isd4 that

plaintiff to prove the caves of his &

testimony that he nesds wmust eome from people who ave ¢

or who are kept by the ¢
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and resourees at its dlspssal, the ene who is engaged in ﬁh@ winky activiey,

This burden is now lmposed upen the profucere of druge, vhose profusts heve

to be proved safe before release.

There is alse the problem of standing teo sus in elvil litleatien.

It g based on the principle that the courte showld dealde actual, ¢ sha

cases by pecple wronged and claiming a specifio remedy, usually

omie.
The policy 18 ¢to aveid litﬁg@ti@ﬁ and to avold courts getting Inte polities

and advising governments what te ds. 6o generally a litlgent 1t be %ﬁ?&%@

¢ enforce a right which he hag elther by statube or commen law. &

exasple is the concept of viparian widhts. R person who ewne lapd on a

viver has a right to elean water and wmay bring an action agalnzt an upsive

poliuter. However, a person who dess not

remedy, notwithstanding the fact he BAY UGe the river in any nu
This aspect of the law is based en the precept that only propriety rights

are worthy of protestien. This is vnder attachk elsevheve, sgpescielly in

the United States, where there iz a trend to recognizing the right of ron-
propriety Interests teo standing before the courts in sults iﬁ@%&%ﬁ%@l
enviroenmental lesues.

The fiction of the sommon law that there i a diastinebion bhat

a public and a private nuissnce also impalve the effectiveness of the nui

e, injepy
within

remedy. A public nuisance {e @eéfined ae ome which inflicts
all of a elass vhe ¢

wtion. Ralebury's Lews of

or inconvenience upon all eitizens, or

the sphexe or nelghbourheod of it’s

34, vol. 28, p. 128. A private individual has no vight of action ¢




.

a publie nuisance, unless he can show that he has sustained some special
a

ge over and above that inflicted upen the community at large. ﬁﬁig;
means that for most wmajor polluvtion s

seg, the private citisen has no

remedy, except to rely upon the Attorney-General, Thus, if a pollution evures

broadeasts widely enough, such as industrial air pollutien, it is virtually
i

ne from clvil action. A recent Lllustraticn is the case of Hickey et al
v. Eleetric Reduction Company of Canada Idmited (1971), 2 Nfld., & P.E.I.R. 248,

In that case commercial fishermen were haeld not entitled to bring an

action for damages for damage to the fishery by an industrial polluvter.

It is submitted that this fictlon is eu

ded and contrary to the publie
interest.

—

1 18, in

PN

in New Brunswiak, ineffective ans the nulzsence aatics

many cases it has been c@mpi&&@iy taken away by statubte. It ls the

practice of the Legislature when incorporating industries b? aeatute

P

to include a seation whieh grante immunlty fram suits in nulsanes to

ple ia the

the industry. A reoent es

dy Porest Industriee I
Bgotien 2 of that Aet states:

Ast, S.W.B. 1971, c. 80.

Ko actien founded on nuisance shall lie against the o
elther by way of injunction or for dumases for using its
property, for forming l¢s operations o for the doing with-

out negligence of mny act necesserily Iineidental to the
exercise and enjoysent of the g

v hereln granted ...

Siwdlay e

ted Agt, S.M.B. 1961-62, a. 83;

Company ILimited Act, 8.W.B. 1961-62, e. 98; Bathurst

et , 8.H.B. 1961-62, a. 83
Paper Cox

poratien Aok, B.N.B. 1970, e. 868, %his 1ist is not exhauvstive. .
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Such provisions permit industries to infilict demage, ecenomic and

otherwige, to theiyr nelghbeurs. Those damaged have no legal recouree

for compensation. The industry not only is free of the cost of efflue

disposal, but is free frem liebllity for the eosts lmposed on others,

It is submitted aceordingly that the eitisen of New newiok s

vizrtually powerless to protect his intevests in envirenmental matters , even

the treditional propriety ones.

In view of the cltisens poverlessrsss at ecmmon iaw, the stabubery

position will be examined to determine whether i¢ edequately proteats the
publiec.

Until @@@p@xa@i@@ly recent times leglslation in the envip

field was largely nonemistent in Hew Brumswick, as in other juriedietions.
Other than the Health Aet, R.8.W.B. 1952, @. 102, which has obvious
application to the publie health aspects of pollution, the only ot which
existed prior to 1971 is the Hater Act, S.H.B. 1960-61, o, 19, and thie

only pertained to the area of water rescurces.

The Water Act provides at least a nel of potential protestien

to-the publie. It is even pre

7ided (Bection 6) that the Act is te pr

in case of conflict with any other Ret with ene axception, the Clean

Environment Aet. Howevewr, 4t will be seen that ¢he Clean

sducing the potential effeatis

is weaker tham the Water hot, thus
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the latter. One good feature of the Water Ret lm the eonstitution of the

Water Authority, which Is at leapt token recognition of the necessity for

inter-departmental consultation and planning. ¢t is provided that the
Water Authority is to have control of pollution and the allesation and use

of water.

Basically, the operative sectiens of the Water Aot are 0

Pollution is defined (SBection le) as:

Any alteration of the physieal, chemieal, biologleal, ox
aesthetic properties of the waters of the Previnee, Including
change in temperaturs, taste or odour of the waters, or the
addition of any liquid, solld, radio-active, gasecus or olher
subgstance to the waters or the removal of such substaneces from
the waters, which will render or ig likely ¢o render the waters
harmful to the public health, safety or walfare, or hearmful ez
less useful for demestic, municipal, industrial, agricultural,
recraeational, or othey lawful uses, or for animals, bivrds or
agquatic 1ife.

This definition is all-embracing and considers all interests. The prohibitien

section {(2.10) states as follows:

Unless approved by the Minister and the Minister of Health, neo
municipality or persen shall discharge or depesit any material
of any kind into or in any well, lake, river, pond, spring,
atrean, regervolr, or other water, or water couree of 6n any
shore or bank thereof, or into oz in any place that may cause
pollution or lmpailr the quality of the water for beneficial
wae . ,

-

But for the usual and crippling loophole of ministerial discretion provided
by the flrst cleuse, thie sestien, 1f enforced, could be quite effective.




This loophole of ministerial discretion ie too widely used, It
is sulmitted that 1¢ a polluter can cenvince the Government that it is
esconomically impertant encugh, it is likely that ministerial discretion
will be used to protect it,

The Clean Envirenment Act, 8.H.B. 1971, ¢. 3, is legally the ®

ant statube with regard to envivonmental matterm. It is extremaly
3

disappointing in ite weskness, largely but net wholly due to the v

minleterial discretion., For example, its definitien of “contaminant”,

which 1e substantially 1ifted from ¢he Manitoba Clean Pnvirenment het, is

a reasonably broad definition, except that nothing is a contaninant enless
pregoribed by regulation to be cna., Thus, any poliutant, no matter hew
dangersug, could bs left off the 1ist and unreguiated. Similariy, ¢he

definition of waste is emasculated. C nding the effectuality, i¢ 8

‘even made discretionary whether contaminants or wastes are to bhe prohibited

or limited from baing released into the soll, water or alr.

Ho regulations under the Clean Enviresment Aot have been pw

but proposed Alr Quality Regulatieome have been made publi@. The p
regulations provide primarily for the licensing of aly peliutien e

Governmental coatrel.

This at least should provide for some

e8 and ig cem~

private citizen is glven ne access to the licencing px

pletely reliant upon the effecstivensss of ministerial actien.

ltted that the state of the law in

In summary it is e

today, including the legislatien and the & n law, provides littls or ne




PROPOBALS

CITIZEN'S
REGHTE OF
ACTION.

protection to the publie frem abusers of the envirenment. None of the

statutes in question has teeth and there is no coordination batween them.

The problem is twofold: The rights of a cltigen ave meverely restricted and

there is no effective way at present to protect those rights which do eunise.

It is submitted that the legislature sheuld grant legal status to
what ave in reallty natural righte of the eitigen - pichts to elean alyr and
vater and intelligent development and uge of the land. In achieving hie

two approaches might usefully be taken.

Filrstly, legislation should be passed which would restore the wight

of the citizen to protect himself. An obwilous flrst step would be to repov

the immunity from suit granted ¢o etatutorially incorporvated indusivies.

Such immunity merely enables the industry to carry on business free from

‘& liability which constrains the behavicur of most other businesses and

eltizens in general. Further, citigens should be permitted to bring elvwil

actions againet environmental abusers even where they cannot show d ge &

a traditional propriety right., This has been preposed by the Ontario Section
of the Canadlen Bar Assoclation and was enacted in the 8tate of Maspachuseliis
in 1971, Chapter 214 of the General Laws of the State of Maseachusetts

prevides as followa:

SRCTION 10A

The Buperior Court for the Couaty in whiech damage to the
environment is oecurring eor 1s about to ocoour, Bay, upen
thae petition of not less than ten persons demieiled with-
in the Commonwealth, or upon the petition of any political
subdivision of the Commonwealth determine the issue in
equity or in a petition for declavatory rvellef, and may,
bafore the final detexrminatien of the eauvse, restxaim

the person causing orx about to cause such damage; provided,
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that decision-making in the @nviron%@ﬂtal ?ield sghould be removed frem
the poiitical process. 3¢ is the nature of politics that demandsm are
made on politiclens hy variocuer special interest greups. It is cebviocus
that the public at large has very little practical access ¢to this process.

1, Bomatd

When decisions are wmade by variecus departments of Govexy

without consultation with other Covernment departments, it iz submitted

that the decialon made will likely not reflect an impartial and thorous

conaidered judgment .

In the past Govermnment departments and agencles have
virtually as they wished within their own areas of responaiblliity. Thls
is natural enough; a department will understandably wish to premote the
developnent of activities it is concerned with. The problem is ¢that
there is a tendency to fall to consider other interests. Thexre has been

little inter-departmental communication. %he problem has been com dad

by the pressure of special and vested Interest groups uvpon a given

department .

Aecordingly, it is submitted that an independent decision-weking
tribunal should be established to regulate and control activities whieh
affect the envirenment. Buch a body would not be innovative, espeeially
iﬂ'ﬁew prunswick. Varicus such independent ¢ribunals already exmist with

oy o make independent decisions in thely respective fields. There

are for example the Industrial Relations zd, the Publiec Serviece labouw

Ralations Board, the Tax Appeal Board, and the Courts themselves.
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it is not envisaged that such a tribunal would supplant the

Department of Pisherles and the Envivenment. Rather, 1t would he an

independent branch of that Department or even a gompletely auvtenomous !
For example, the Industrial Relations Board e independent, but i affiliaced

with the Department of labour,

The tribunal should have three basie j

Firgtly, the tribunal should have éh@ powar ¢o conduckt a ©

tinuing review of volieles and progreme of the Government and Covernment
agencles on matters pertaining te the envireonment for the purpose of
making reports and recommendations to Cabinet. This should also involve
the responsibllity for %ﬁg@mraqimq the coordination and compunicatien

betwaen the various Government Departments .

Sacondly, the tribunal should have the power to condust inguiriles
on its own motion into any matter which affects the envivonment and ¢o

make veporte and recommendations thereen., Por this purpose the tribunal

should be adequately suppiied with financing and steff €o ensure that it
is capable of gatisfactory performance. In a rudimentary way the

prasent Environmental Councll le intendsd to have such & Functien.

setantly, the BRoard should have the

Thirdly, and mose 4

sor to adminlster n statuteorily established licensing system for all
activitien which may affect the envirenment. This would seem ¢o be a

relatively siwmple way of controlling the uze of the enwirvenment. I¢ is
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already employed under various other statutes and, indeed, is utiliged
in a limited way in the proposed Alr Quallty Regulationg undeyr the

Clean Environment Act, already discusgsed.

it is submitted that all persens who intend to engage in a pro-
Ject or activity which may have environmental effects should be required
to make an application for a licence. The application would be merutinised
in its envivonmental aspects in accordance with statutcry standards. A
licence wight then be granted or be refusged., If granted it wmay be eondl-
tional oy unconditional, Such a system is already in exiestence in the

State of Mailne and a copy of portions of the legislation are attached.

The procedure for the application for a licence must permit the

intervention and participation of third parties.

8uch & licensing system would ensure that the applicant’s case

in mupport of the granting of a llcense would be thoroughly e ined.,

Thig, together with an examination of any otheyr aspects of the application

would ensure a decislon which was as sound as poseible,

The procedure for processing applicatiens for licenses should
follew established principles fer the conduct of adjudicatery proceedings.
There are three basic requivresments of such a licensing procedure; ¥¢ must

be open, fair and impartial.

Two baslc requirements must bs met before any hearing. Plzstly,

the publiec must be fully informed of the nature and purpose of the procese

1
E
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and of the ways in which involvement may be achieved. Secondly, all
interested pavtles must have notice of the application and the time and
place of the hearing of the appllication. HNotice of appllcation and
hearing may bs given publicly or specifically te pecple who request

notice,

Persons who Intend to appear at a hearing to intervene should
we required to file a notice of intewxvention in advance to give the
applicant faly warning and to promote an ovrderly hearing. The notlce of

intervention should contain the grounds for intervention.

At the hearing itself, a number of aspects reguire attention

to ensure & falyr hearing. .

@
g
[+
i
o
[4d
&
=]
23

There must be the vight of all intervening peraon

the hearing and be heard.

Unless gpenial cirveumstances exist, all hearings should be held

in publiec.

The hearing should be conducted in an orderly and predetermined

mannexr to ensure the effective pr@g@nt@tion of evidence and argument.

Parties participating at the hearing should be entitled to be

represented by Counsel,
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The tribunal should have the power to issue subpoenas for the

attendance of witneases and the production of documents.

Simllavly, the tribunal should have the p v to administer

oaths.

The parties must have the right to examine thelyr own witnesses
and to cross—-aramine the witnesses of other parties adverse in intevest

in order to enasuve full disclesure of the facts.

The tribunal should not be required to follow the formal rules
of evidence, but should be governed by the standavd of pzoof commonly
relied on by reasonably prudent men in the conduct of their own affailvs.

A trangoript of the oral evidenee should be prepared.

Following the hearing, the tribunal should come to a decision
which 18 reduced to writing with reasona. The requirement for reasens
leads to better considered decisions and ensures that decisione are made

for certaln reasons. It is also lmportant in enees of appeal.

tha wrltten reasons for the decision should sat out the Findings

of fact on the evidence and the conclusions based on that evidence.

The tribunal should ba reguired to csowpile a record consisting
of ths procedural desumente and rulings in the ease, the documentary

evidence, a transeript of oral evidence and the final deoisien.

An appeal to the Supreme Court should be permitted only for erzows

of law made by the tribunal on the face of the record.
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Finally, the decision of the tribunal should immedlately be given

to the persons who participated in the decision meking process.

It is submitted that implementation of these proposals vresult
in batter declision-making in environmental matters. Thay would ensure
adequate consideration of all aspacts of proposed activity. They would
eliminate the praesent powarlessness of those who ave in reallty affected
greatly by environmental disruption, but whose interest has no legal
atatve. They would, it is submitted, result in faly treatment of New

Brunawickers.
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