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Dear Mr Watton : : : o

T

RE: MNR PROPOSAL FOR INSTRUMENT CLASSIFICATION REGULATION
‘ EBR REGISTRY NUMBER RB7I560001 P '

'1 . There has been unconscronable delay in the promulgatlon of the MN R’s classifi catio
regulatlon, resultmg in srgnlf' cant lmpamnent of Ontarlans rlghts under the EBR.

\ o “sectlon 20 of the EBR.

‘ B ER \ . . -
3. . The MNR has failed to prescnbe or classrfy a Iarge number of envrronme
e S|gn|f' cant lnstruments lssued under MNR statutes i ‘ :

4. _,The MNR has |mproperly attempted to mvoke EA related exempuons by dechm
N prescnbe or cIassrfy forestry mstruments SRR

5.,' Of the few mstruments that the MNR has proposed to prescnbe, several
T ,enwronmentally srgnlf‘ cant lnstruments have been mlsclassn' ed as Class I lnstrumen

6. The MNR’s proposed regulatlon falls to deal wrth lmportant procedural and.
‘ : transmonal matters. R ,
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The rationale for each of the above-noted comments is d“escril‘)'ed below in mor
CELA’s list of MNR instruments that should be prescnbed under the EBR |s attached
submlssmn as Appendlx A ' :

e should be noted that CELA’s comments generally pertam to the exrstmg MNR statutes,
-amended by more recent initiatives such as Bill 52. We have not, however, includéd in
analysns any comments on. the possnble umpact of Bill 1 19 (the MNR Red Tape Reduct
Act) glven the uncertaln umeframe for pagsage and roclamatlon of thlS Bl||

l MNR’s Unconscmnable Delav and Impalnnent of EBR nghts '

The MNR has been under a sta utory duty to propos assnﬁcatlon regulatlon s
1, 1996: see sectlon 19 of the EBR and section 4 of O.Reg, 73/94.. It has thus take
approx:mately one year for the MNR to release a proposed regulation, and more timei
to elapse as the MNR reviews public comments and finalizes the regulation. Moreover even-
after the. regulatlon is finalized, the MNR proposes to delay its |mplementat|o i
addltlonal snx monthS° see sectlon lO of the MNR regulatlon A L

the proposed regulation was fi inally released by MNR CELA dlscontmued the ]udl‘:
- application. However, in light of the numerous def‘ aencres in the regulatlon, CELA

below. e

CELA further notes that Ontarlans nghts under the EBR are bemg srgmf‘ cantly impai by"
the MNR’s ongomg delay and'by the madequacy of the proposed regulatlon. Unless and'

.prescrlbed mstrument

[y

| |mplementat|on of the MNR classnf‘ catlonk regulauon In our. wew, the regulatlon needs 0

" ! Since a non- prescrlbed instrument is, by def‘mtlon, not envrronmentally mgml‘ cant it is arguable tha
“duty undersection 7(a) of the EBR to consider the SEV durmg enwronmentally slgmf‘ cant declston-makmg ‘
would not apply to such mstruments . v

v
N
.'Fy‘ [N
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- The MN R’s stakeholder package clalms that the sectlon 20(2) provmons were follow

'needs to be in place and'i in effect as soon as possrble

2. MNR’s Non-Colelance wrth Sectlon 20 of the EBR

Sectuon 20 of the EBR sets out a complete code for the |dent|f catlon and classn‘catlo
environmentally significant instrumients. Because CELA does not have access to the ‘MNR’s
~internal records; it is difficult to trdce or understand the process-used by MNR to ¢
that only a small handful of MNR mstruments should be prescnbed under the EBR

« ’Based onthe avallable evrdence, however, |t is clear that the process used by the MN
;not comply with section 20 in several key respects:

For example, section 20(2) of the EBR requires ministries to ldentlfy all statutory provision
under which "'mplementatlon decmons (i.€. to issue or not issue an instrument). coul
- "a signifi cant effect upon the env:ronment"‘ ln detemnnmg envnronmental slgnlf icance"

‘mmlstrles are requnred to corlS|der' ’ e . -' RO

Tl

nature and lextent of potentlal mltlgatlon measures,

y

local reglonal or provmcnal extent of envnronmental lmpacts,

,) IR

- pnvate, publlc and government mterests and

any other relevant matter. 1‘-

the MNR identified and reviewed potentlal candldates for inclusion in the proposed
regulation. CELA questlons the accuracy of this self -serving claim when it is abundantly clear,
that the MNR Has either: disregarded these provisions; misinterpreted thesé provisions in an’
"extremely narrow: fashlon, or erroneously applled factors or crlterla that do not exist
sectlon 20(2) ERpI : L




‘f-'j,states that durlng "Phase 5" of the claSsxf‘catlon exercrse, candldate instrume

There is no Iegal authorlty in section 20(2) for thls lnapproprlate restnctlon Indeed,
- paragraph 5 of section 20(2) indicates that even if an instrument had only a significant [ocal
~environmental effect, then the instrument should be préscribed. Thus, the MNR’s ‘attempt
" to restrict "envrronmental significance" to provmaally significant Iands, wetlands orA g
s ultra vrres and amounts to a serlous error m statutory mterpretatlon L

./ ¥ \ "’f(

Slmllarly, there is no legal authonty for the MNR’s attempt to exclude mstrumen,
~ basis of the EA exception in section 32 of the EBR. In its stakeholder package, th

,rewewed to detenmne where a notice exceptlon should be applled on the basi
- _environmental assessment exception in section 32", Since section 20(2) of the EBR mak

. ho prov:sron for EA exceptions, MNR’ "'Phase 5v |s ultra vrres and amounts
e 'error in statutory mterpretatlon. B

lt must be noted that section 32 only provndes an exceptlon to the publlc notice requlre ents .
~“which would otherwise be" appllcable to MNR instruments under section 22 of the EBR.
© Section 32 cannot be used as an excuse for failing to prescnbe mstruments for the pu
- of other sections of the EBR, such as: Appllcatlon for Review; Application for Investlgatlon,
or Right to Sue. Regardless of whether certain instruments are to be posted on the Reg
the full suite of the MNR'’s enwronmentally significant instruments_must be. prescnbe
ensure that all EBR tools are fully opérative in the MNR context. CELA's further com
on the MNR’s attempt to lmproperly mvoke EA related exemptlons are outlmed b‘

public lands. Whlle most of these mstruments are clearly enwronmentally srgmf‘ C:
MNR’s draft regulatlon only proposes to prescnbe approxrmately 22 mstruments

The MN R's proposed |lSt of i mstruments is excessrvely narrow and is undoubtedly attrl 7

- at least in part, to the MNR’s mlsmterpretatlon of section 20(2). It also appears nthat the'
"MNR applied. other unstated criteria to screen out candidate: instruments, such as:

»f'ewdent attempt by the MNR to not prescribe any instruments subject to appeal prowsrons
In CELA’s view, this represents a colourable attempt to crrcumvent or frustrate the exe
“of thll‘d party appeal nghts under the EBR coo ~

CELA has rewewed the MNR’s prescrlbed statutes and has found numerous examples
- environmentally significant instruments that must be included within the MNR’s classrf‘ cation
. regulation. This list is reproduced below as Appendlx A to this submission. ' This-list. (and‘, ,
- CELA’s proposed classifications) should be regarded as prellmmary in nature, and CELA
reserves the right to |dent|fy and recommend addltlonal candldates f0r mclusmn in the MNR’s
regulatlon R _ I I



' .‘actlvmes), CELA strongly submlts that wrtually aIl of the numerous mstruments u

5-
. d S R 7 .
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4, MNR’s Imprgper Invocatlon of EA-ReIated Exemptlons f -

- Under the draft regulatlon, the MNR has proposed to prescnbe onIy one type of mstru

- under the Crown Forest Sustalnablllty Act, viz. the issuance or -amendment of a fi
resource processing facility licerice: see section 4 of the MNR regulation. Other S|gn
Ainstruments under this legislation -- such as the approval or amendment of forest r managemen
plans; the issuance or extension of sustainable forest licences;. and the i Issuance *of
Mmlsterlal orders - are consplcuously absent from the proposed regulatlon :

leen the cIear envrronmental S|gn|f' cance of forestry actlvmes on Crown lands (.
~foad constructlon, tree harvesting, forest renewal operatlons, ‘and forest malnten ce

. of forestry mstruments that should be prescnbed under the EBR is reproduced
. Appendlx A § s R

'However, the MNR proposes to post “voluntary“ notice of such mstruments at varlous stages .
,of the "Forest Management Planmng consultatlon process A ~

- notice reqmrements for certain mstruments Accordmgly, sectlon 32 cannot be used by the
-MNR as a pretext for not prescnbmg forestry mstruments for the purposes of other EBR*
'tooIs IR . « S ,

More |mportant|y, CELA strongly objects to the proposed |nvocat|on of the sectlon 32‘1
exception in the context of forest management decisions.. Contrary to the claims made byt,
the MNR, forest management has not been approved under the EAA. Instead, the“j‘
- Envnronmental Assessment Board made it very clear that the Class EA approval apphed ﬂy )
to timber management planning, not forest management plannlng see pages 55 57, 67-69
i_and 379 8] of the Board’s deasnon dated Aprll 20, 1994 D : .

' The dlstlnctlon between "timber management and “forest management" lS not m
‘semantlc, \lnstead there are profound practical, substantlve and legal differences between
simply planning timber- activities, versus more hollstlc, ecosystem-based forest planning for a
~ wide range of non- -timber values. The MNR may now claim to. be undertaking forest
management by'i issuing "sustainable forest licences", but the fact is that the Board dld not -
approve forest management pIannlng or Ilcencmg o -

~ As counsel for an environmental coalltlon that parucnpated throughout the Iengthy Class EA’, SN
“hearing, CELA is offended at the MNR’s revrsmmst attempt to re-define the nature of the‘_ NS

¢
M



o ff"shteld" grants of specific forestry llcences agalnst EBR coverage, largely because

(CELR(NS.) 294, at pp.303-04.

o L'3~Improvement Act on the basrs of section 32 of the:EBR

undertakrng that was before the Board for approval In short forest managemen
and licencing has not been approved under the EAA. Accordmgly, CELA submlts‘tha not
only should forestry instruments be prescrlbed under the EBR, but. that the s' il
exceptron does not even apply so as*to preclude EBR notlce and comment requirements

ilt is also appears that the MNR may attempt to mvoke sectlon 32 of the EBR by relying upo
‘the EA exemptlon (MNR 26-7) which penmts the MNR to dlspose of certé
_ resources, subject to.conditions. In CELA’s vrew, “this EA exemptlon does not protect

-of grantmg individual licences (as opposed to drsposrng of resources) is not caught by th
e ;Act see section 9 of Regulatlon 334, However, as the EA Board held at the
* hearing, an overall Ilcencmg scheme may-be considered as part’ of an undertakin:

‘The net result is that the new. forestry Ircencing reglme now utilize by the MNR didno
‘part of the timber management undertaking that was approved by the EA Board More er,
it .can be argued that granting individual fOrestry licences per se may not tngg
. obligations. Accordingly, the EA exceptlon in section 32 of the EBR is not applrcable
- context of forestry ficences and, in any event, does not prevent prescrrblng forestiy li
[under the EBR. This argument apphes, with necessary ‘modifi ication, to any attem
“MNR to not prescribe instruments under the_Public Lands Act or the Lakes and"

o 5 MNR’s Mlsclassrﬁcatlon of Prescnbed lnstruments

h Indeed there is a strong argument to be made that most aggregate rnstruments,, o]
' generally classifi ed as Class Il (or perhaps Class il where an ‘Ontario Municipal Board heari
“is held). This classification shouId appIy to aggregate hcences srte plans, and \

: rehabllltatmn requrrements ' o f’» T }



 definition of "provincially significant” is far too restrictive. For example, the sectlo
- the Escarpment Protection (i.e. slopes) and-Escarpment Ryral zones are also essential t
- MNR] per5|sts in using a definition of "environmentally significant fand", it should ame

- Rural; lands contamlng old-growth forests; signifi cant fish and,WIIdllfe habltat or
habitat for endangered threatened or vulnerable specres, etc.).

CCELA
R Appendlx A

| '4The MNR’s draft regulatlon falls to address some key procedural and transrtlonal

) |mplementat|on of the regulation for another six months: see section 10 of th
regulation. ' As described above, CELA submrts that the MNR has had enough time

: ‘Act

' -'The draft regulatlon also farls to prowde any dlrectlon on any "in- the mlll" mstrum
‘may be pending when the regulation is finalized. Tn CELA’s view, the regulatlov (and

_-consequential EBR requrrements) should appIy |mmedlately to all prescnbed lnst
'mcludmg those that are, m-the mill". g . . :

“We also note that the draft regulation falls to mclude a burlt -in mechamsm for periodic
“review. On this point, it is noteworthy that the MOEE cIaSSIf' cation regulatron mdudes a

~ . regulation also requlres perlodtc revrew to ensure that it is up to date and catches aII
MNR mstruments e 2

7'6 MNR's Fallure to Address Procedural and Transmonal Matters

is fundamentally flawed and completely unacceptable In our view, the MNR’s classificatio

B -7'.’
. o = /.

definition includes the "Niagara Escarpment Natural Area”. While such areas are important,

long-term integrity and continuity of the Niagara Escarpment Plan Area, Accordlngly f the

definition to. catch all types of provmaally S|gn|f' cant land (i.e. Escarpment Protectlon n

S. proposed re classrfcatlon of the foregomg mstruments is reproduced ‘be

Indeed, the only transitional issue dealt with by the regulatlon is the MNR’s attempt to delay

its act together under the EBR, and we are. unaware of any compelling reason why the
should be permitted to stall any longer under the EBR. _In our view, section 10 sho d
deleted, and the regulatlon should take force lmmedlately upon f I|ng under the Régulations

periodi¢ review mechanism: see O.Reg.681/94, section-10. In CELA’s view] the MNR’

For the foregomg reasons, CELA submrts that the MNR’s propoSed classrf catlon regulation

regulation must be promulgated as soon as possible and, more importantly, mus 3
substantially expanded to include the- numerous envrronmentally srgnlfcant lnstruments thatv
have been omitted from the proposed regulatron

y .



or questlons about this submlssmn

',We Iook fonNard to your reply _ R "

o~

\ ‘CANADIAN ENVIRONMENTAL LAW ASSOCIATION

Richard D. Lmdgren o
Counsel : ‘

cc.  Pat,Freistatter, MNR EBR Coordinator - L
- Eva Ligeti, Environmental Commissioner - -

Yours truly, R T 4 o : o

Paul Muldoon "
Counsel :
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APPENDIX A - CELA’S PRELIMINARY LIST OF MNR INSTRUMENTS
THAT SHOULD BE PRESCRIBED UNDER THE EBR

Instrument Classification
Aggregate Resources Act

ss.13(2) I
ss. 16(1) 1

ss.16(2) 1

s.18 [

5.20 I

s.22 |

) Il
) I
) I
)(a) I
)(b) I
)(c) Il
s.42 I
5.45 I
$s.48(2) |
$.49 I
$s.68(1) 1
ss.72(3) I

ss. 21(c) I
ss. 21(d) Il
$s.23(1)(a) I
$s.23(1)(b) I
ss.23(1)(c) I
ss.23(2)(a) I
s5.23(2)(b) |
$s.23(1)(c) [
$s.24(1) Il
ss.28(1)(b) I
ss.28(1)(e) 1
ss.28(1)(f) I



Crown Forest Sustainability Act

$5.9 I
ss. 10(2) 1
ss. 11 i
ss. 17(3) I
ss. 17(4) I
$s.25 1
$s.26(1) 1
ss.26(4) I
ss.27(1) 1
ss.27(4) I
$5.29(2) I
ss.34(1) I
ss.42(2) I
ss.44(1) 1
s.47 |
$s.55(1) [l
$s.56(1) {
ss.57(1) |
$.59 I

Ont. Reg. 167/95 - General Regulation under the CFSA

s.24 I
$5.29(1) 1

Game and Fish Act

$5.6(3) [
s.32 |
$5.39(2) |
ss.40(1) I
$5.40(2) |
s.44 I

Lakes and Rivers Improvement Act

s.14 I
s.15 [
s.16 |
ss. 17 I
ss. 18(1) I
s.19 . |



ss.22(1) I
s. 23 I
$s.38(3) |

Mining Act

5.99 I
s.100 [l

Oil, Gas and Salt Resources Act

s.7 |
s.7.01 I
s.13 {
ss. 14(1) |

Public Lands Act

s.2 |
s.12 Il
s.13 I
s. 14 [
s.15 |
s.16 I
s.17 I
s.18 I
5.19 |
s.20 I
ss.27(1) I
s.44 [
s.45 I
s.74 |

Provincial Parks Act

s. 7(2) Il
7(3) Il
8 [
9 I

w»wv n n
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