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LAW, SOCIETY, AND THE ENVIRONMENT :

A Theoretlcal Overvlew

", . . the Law, he thinkb, should be accesslible to every man

and at all times, but when he looks more closely at the doorkesper
in his furred robe, wilth his huge pointed nose and long thin
Tartar beard, he decides that he had better walt untlil he gsts
permission to enter,”

~--Xafka

Doug Torgerson




Nearly everyone sesems to have a favorite example-

©

"archalc” lawg, ,Establlshed in all seriousness at
e "'f 1 vw_f..\

me polnt in history, tﬁ%&@ laws have, over Lime, eventually

O

become outdated, lgnored, and forgotten, They remaln on the
hooks=—and technically in force-~-but they are so far removed
from the realitles of soclety that no one would really think

of actually snforcilng them, The only soclal role they play
OQC»L)"W
seems to be aéﬁnarty jokes But archalc laws, mmes 1n fact,

v
i

Naelorar more significand i

o,

than this, for they provide & helnful
cluss towards understanding the complex relationshlp betwesen

law and soclety,
Although the law 1s often thoug @5 to be ﬁmehow sacred
Joraviels m*ffnm D A T,

and eternal, archalc laws 3

AU &

-:@&m&%&&a&&g how law is

PR g e te bt Rl

actually closely linked to the times, The laws of soclety do
not flow from some sacred and eternal source, but from changing
goclal 1nterests and shifting currents of polltlcal power,

i

Leglislatlion ls subject to a wlde range of pressures and

influences, and in the end ¥sikeEwie representslé~
K*/f:'”“’“{",tl?‘%' LA 9'""‘”7'7‘5""’)

ol for forces in soclety. Enforcemsnt

tends to be subJect to the same kindsof influsnece as leglslation,

When 1important # interests 1n soclety = are affected

by leglslation, sz

¥

A5 : s
enfog#cement 1s, then, elither actlvely
S

e result willl reflect

pronoted or discouraged, The =

effective power of the lnterests involved., Archalc

T
1aW§4/E;f}acE?\3£§/laws that are conslstently unenforced

Pty

becanse thelr enforcement would beneflt no one, =

It the sltuation should change, however, and the enforcemsnt of

21 archale law should become important to someone, the law could




be dug up and revived, In an opposite case, laws canss

[

they can,

ﬁﬁﬁ&%s "common" laws @R without ever Ui
FAN <Ay ls

legislated, s have the = =

= pDinding force of &4
AN

legislation, To put it sluply and bluntly, law and law

enforcement do not stem from divine revelatlon or from impartial

If there are just and ildealistic elements in a legal systenm,

it is because Jjust and idealistic people have been powserful, ‘
30 1 éd become powerful fu s
or because the victlims of injustice haviqmanaged U O “ominisasinone

sepneilytl :
or 1t 1s because powerful people have sought to dlsgulss

interassts behind an exhalted fscade,
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can be viewsd as I peeawi dapine
The environmental movement %@ a new soclal Tores that, has

? -
3 :
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movement reflects a growlng awarensss

e exlstence of the nussss

S
in mumerous sectors of soclety that catastrophe looms in the

future Af the historlcal trends of growth in industry and
not -haltad soon,

population are ' Despite the gravity &
e
situwation, the environmental movement remains relatlvaly

weakX in relatlion to powerful forces in soclety that continue

to promote growth in pursult of thelr immedlate interests,
have

@ It 18 true that there§§§§ been effective responses to some
e

of the exceptionally gross cases of pollution, But desplte

innumerable statements of good environmental
intentions, masslve pollutlon continues, both legally and
illegally. The spectre of resource depletion and rising

qve@gﬁg prompted
: ? some EEF faint moves in the directlon

of conservatlon, Still—-=from ignorance, blind greed, or

# nalve technologleal Optimisgg~—bhe predominate momentum of

soclety remains fully commiﬁtd to’ prowth

As an integral part of a growth orisnted soclety, the
ltself
lezal system 1is_ slanted in favor of growth, Tax law, for
example, f
: L 13 actively

« desligned and enfagg}ed to
example. 7
growth, . . . But even when
in favor of the environment,
legislation 1s worded strictlvﬁxenforcement

el e

] . @

When the environmental movement steps into the lepal

arena, 1t enters a game where the rules have long been
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set in favor of the opposition, In a serious conflict, the odds
are with growth at the expeﬂsé of the environment, What this
maans 1s that the ultimate ailm of The environmental movament
cammot be simple lagaly reforms, Although reform would be

nelpful in the short run, the long term goal mugt be a lundamencaT

change in the orilentation of the law, What thls means, in turn,

iz that the eavironmﬂnral movemant wltimately = e ]

2 ot “1mnly3$§ the law, but
a basic transformationa,ln the orlentation and prioritles of
soclety as a whole, Environmentallsm presents a challenge.
not only to the legal system, but also to the soclal forces

and valuss that undsrly 1%,

Governments and leaders of soclety do not 8. generally

Like to talk about the mundane origing of laws, They prefer to

1

to
egquate law with justlce aDQﬁ“ Tap botn in an sura of eternal
emaerges as o ?f
sanctity, This %@ﬁ%gptﬁkorn obstacle for envivonmentalists,
dWScover tnﬂ ~
wﬁpn R “"f%%%%@wbha Dac?oisanct principls & of
frpdiin the law otaconfront the —

srowth sl 'sacred” rilgnts of property, To overcoms this

2o ODStaCLle, 1T 18 necessary to comsider

the princlples of politlcal phllosophy that underlyis

prasent environmental predlcament,

{! ,}I\‘\ .




3 evanteenth century,

Locke 11vgd duiingafhe time of a burgeoning market economJQAAé{

a t*me when paopla wera deve: opi ap awarensss. of the potentlal wvxéﬁéf”

gé lndustrj and technologyhto @@&ﬁ%ﬁ%&ﬂg.hﬁmgm mastery,over nature,

v s 18 ca1led, as

Ccncern for private property WAS. at the neart oz'Locke s‘
political philosophJ. In fact Locke believed tnat tne Iunda-

i ; o s - was: -
mentalﬁnéz§0ae of government and lag;ﬁ@-the "preservation" of

sl vast inequalit*es

property,‘ In a. societJ characterized bj e

in wealth, he argued that the central function.ot law WA to
, - prope r‘!~7 5}*"4 i ,W,,m;.ﬂﬂwm.,.
¥, .

act as: ggz"fences{ nd ‘7,.¢f}%,'ﬁﬁff§v pbo; should "*orget

re ect“ and. "break in unon the rich, and "wcep all like a deluge."lg' '

Put Locke's concern did not stop with the mere preservation of

property.? He believed that propertj snould not be statio,% 

constantly‘growingf? Tne dynamic pronerty of tne

dynamic,x

iV

was of ultimate benefit tolhuman society as a Whole,
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- I /
EANE S I t Ve . " -
T’tﬁ"é é“}f}‘ \’f'?,ﬂ %LL -+ ,’A__) ¥m1t¥'—< B R i//,,,/( jd"z %/W7 -\.f/f)
- 7 . /
raerd 10 fmﬁéwﬂ QG g (K2, f% S Sl
‘ ’ g S




Locke's wgé@%n$:$@ﬁ tAL

d to a new vision'

merging in his day While acknowledoing the importance~of

AT
aconomic activity, thﬁﬂmadav

attampted to ?estraln tha ac

apiritual order, In deferen

by stressing the oral 11mita+ions to aporopriation, But 1n ‘

the coursa of hﬁs argument,

nway, zmﬁ *n th° end, Lou}fce'3

79
ier tradifionfxﬁéW%m@ T

unlimited
£
S Iz, . 7 m -

AR

earth was g‘?van jby Cod to al

rizht to morse properﬁy than

for others, Zprgas

ﬁgaﬁxgﬁma@%xxLocke acknowlad

(J }'\,

taahdlngs naﬁﬂrhtr duced scar

than snough la o g0 arcund for everyons 1aram pro er*
g WWW o S J L2 perty

}2 jﬁm%.ﬁﬁ**vai
pature s 1lttle intrinsic

A

who appropriatas land to hims

18l tradition had 4 consiotantly
quis*tive 1mnulse within a largav

ce to this. tradition, Locke oeﬂﬁﬂﬁﬁl

the traditional 1imitatlons fall

has }%urned uh“ table*" on the

ovideﬁ a justification Ior tne

1 psonlo in common, no one nas a /

N i/

would lsave "enough and as good“ L?

»»gmigﬁ@mﬁ%.

ged that, although there'was more
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city,
worth, Heﬁ§rguqﬁp then, "that he

alf by his. labour,. does not lessen

but increase the common stock of mankind," Private apbrooriation

aotually is of benefit to th
substantially z increases th

be laft "lying waste in comm

somehow filter down to
r—w&\".’ i ‘g;;;!.\(aj”‘.‘ PR

3

e whole ot socie?J becausp *c

a wo*?h of Wand tna? otherwlisg ould
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The poorsg

lodges, and io ~1ad worse than a day lavourer in England, "3%
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A centu“y aftér Locke, -Adam Smlth c%;ld.take ﬁamtthé‘
‘ \
$*acred ﬁ&*ﬂ4rights OT Dr¢vate pronerty" for granted, and he

oould ‘nshrine acquisltivness -and grownh as central Drinciples
‘ 4 ) ” © during hiiﬁ%ime, :

ﬁfﬁese pﬂﬁaﬁﬁpiﬂﬁ {é&gk

a,stressed the subordination

"HfQWfV};.'thB Qonce tiogi

"righé{was tied: toAﬁax;jusﬁ and. proper orderééi%ﬁ@zf%&f&?ﬁ
= oc1ety,”§nd coSmos: that Lo ‘ldentifled and .-
ek T ; 12 ‘f;wpould beAéﬂown through reasond’

1 ézg;3@;ﬂfﬁazﬁ§k§ﬁﬁﬁﬁx§§§mmmg fFor Locke and tnose Wwho followed

; P 1dea of a rat@iionally 44

§ nim, ho eVeTg the @Eﬁﬁﬁﬁﬁﬁﬁiﬁﬁ% "godd" was abandoned in favor
g fTP miimagEd a=fee : - that was . i

i of %

S0~ g PRAT 14 " n 2
WF:... ) /\pursuif of hanniness Ato be 4

et

_ ronduoted on th° o basis of "rational“'calbulation.‘ In bféotica, ‘J:u

this new épuroac@ngnleasned the acquisitlve 1mnulse §%;&£&~'

3 establishéd¢%he unques%épze "right"u-pernaps even mgiix the(%’w -
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The reflsction of Locke's 1deas can aaeflﬂ‘ba sae)
Ty , ‘.‘) 4, P . e
_;wﬂ%ﬂ features of our soo?efj +h3$£$f33’lpﬁ us into @
’ /»i.uf,o'widx
:n\envlronment%é:o“i sis, Ab=tms=root Of Che HAtTeEP—i8.
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Locke spzaXs not

01

# nature, but of the sanctlty of

the sanctlty of o

property,
In onr soclety, as in Locke, this disregard for ssmw,

rature 15 maasesstsesls connected toawxzsisssd a whole se et of
to them all

other zsdwmesix values, Fundamental rachadiv-koxissh 1s

CLETWETN, ' Q.. OO

a preoccupation withxgrowtn The ”pieé" must continuess

get blagsr,sudx runs the Tamlliar gagsssswky argument,

because, 1in that way, all levels of soclety benefit, True§‘

_ \rg o )
1% 1s admlitted, - xkﬁxﬁ“difxerent levels do nof all banafit -
»:w':_‘-‘i: STy ;,\‘ ¥ (’l‘-{

equally, But unequal distribution 1is -in order that

there can be large concentrations of m@wk¥capltal to flnance

further growth to benefilt all Iwresw® levels of soclety, With

that, the circle 1is co*rmle*eP and we step onto an endless
- driventdy ap oo~
treadmlill of resf%}ess eoonomic aot1v1E% Sewwks Zenipbin Of life
g g prope erty, wealth, -
that exhalts ke frantic pursult o ﬂaaiﬁh and status, There

is often talk of Gueseessbmws® "progress” and "convenlence” and

consumer demand" but seldom does any one clalm that 1life in the
' 2 e ke oncern
consumer soclety is one of lasting tulfillment./\ﬁ%agﬁﬂﬁﬁx 1s
with A
sonstantly ﬁﬁ*pos session and futurs acqulsition rather than
actual .
o Eare et Pnjovmenta "Life 18 a joyless quest for joy," 4.




The predominate Lockean view has not gone completely
unehallenged, Although following in the same Iintellectual

radition as Locke and Adam Smith, t Johﬂ quar MLMW “

expressed s micu doubts about OTOJth a oenLurv ago Tﬁ*
Pk \
,&M&MﬁWﬁﬁwmﬁﬁ?mm%ﬁvﬁUkww@ﬁ%%mugw&m%pmtmnlg
7
ﬁ could already envislon the possibllity of a "world

wlth nothing left to the spontaneous activity of nacure,

a world where mnmsebmiiEvests hordly "a wild @#ssg shrub or flowsy

could grow without belng eradleated as a weed zwsesxsi iln ths
nams of improved agriculture.” ﬁ%&m@ In hl PVLn61nleq of

N 7 ;_‘ N
AEREAL Sl ey )

Polltlcal Hconomy, he argued that, except e wnathemwséay

k] the B

Thil‘(‘d I‘]()rlds * SRR

ey the real economic

need was not for "increased production," but "better dlstribution,"
Dismayed by a world that was preoccupipi With ""truggliaz to

get on," he asked a questlon Tew padade had bathereg to

~consider: “Towafds what ultimate point ls soclety tending

by lts Industrial progress?”"ZZ:}fortunatelye M11%s concerns

substantially shake the fundamsntal Lockean

"‘ 'grOWuh continues,
y ’%

@ L




If we can see Locke'’s ldeas reflected in our soelety as
8 wnole, we can especially see Tthem mirrored in our legal systen,

As 1in Locke, concern for the rlghts of p”Operty plays a central

role in the Canadiani%@gar;

But mmass again, as ln Locke, Swes » Canadian law 1s not
g0 much concerned with the preservation of mere "statice”
property as 1t ls wlth the support of "dynamic," growing

i The small farmer and the

property,
amall buoﬁﬂ szman are contlinually on the defensive agalnst

the advano§ gvnwing pmwy powers of mnXxizw large,

centralized_
affective protection f

explalined away wlth bhnﬁ ho%ion that he 15 ® slmply “sheadedae

8 nn "so-called
{ victim ofﬁfomppbﬁtion on the "free" market?
A ¢ N

H2 cannot survivb becausa his size makes him "inefficient,"

18 that he has besan

hat has actually happened s

squeezged out by larger powerspxwwesne that,because

of thelr size and =ewsswEhs strength, are ablgdto manlpulate
the market and expand, very efflclently,
Tax law provides s# a good 1llustration of the way the
steady
legal system 1s geared to promot%\gfowth. The progressive

income tax was w® introduced in Canada and other counb?ius

tensibly to mmmmamwdbweakhpke-mednuprwidwmt reallocate a lopslded

distrlibution of wealth that was widely percelved to be unjust,

Brrosiramgeag,




‘Tn bare outline, the Zead Canadian Income tax seems, in Tact,

o

to he nilghly progressive., And because of the @ falrly general

affiuence 1ln most = pepdsdeat Industrialized natlons during
decades assumed
gt it g that wealth

exemptions and 700phol ln the law, and bscause of other types
s L e 3

% 1n taey%a” étructure that are actually regressive,

s r

the distrlbufion of wealth relative to the various levels of
zsoclety has not substantially changed, What has happened is
#wd@ that the '"ple" has simply grown, so taat everyone's s

wape a7 luence

plece has gotten largsr, The ~has not been

In fact,

bstter dlstribution, but more productlorrssmomt
in periods of low growth, governmentd typically provides.es legal

tax breaks to wmcorporations as "lIncentlves” to spur

# lncreased production,

The concept of property is, of course, not natural, hut

By the institution of private property, a

egnp® an Individual

soclety grants o

member falrly excluslve control over speciflc areas and particular

goods, What can be done with the property 1s often mitigated
measures
2 ® 258 zonlng regulations and ouilding codes, But

in terms of envirounmental protectlon, the 1imlts to what a
lezally traditionally
pPOpPTﬁJ ownar majado with hls property has bnen ﬁ%@@mﬁ lax,

A

The needs of eeonomic growth have co%sistenflv been paramount,

What 1s of partilcular interest, however, 1s not what the

holder has been 2llowed to do to his own property, but, instead,




how he has besen ailowad to wmswsiopeniissk affect adversely
what does aoc bPLOAg to him, Generaily, the law sszaks to

; Y
’3@%&&%@#AungWX%@ﬁﬁﬁﬁ$@g prevent and regulate disputes

arising from the relations of property holders, IE Ths

effectlvely in assmn

law ® usually responds m&fkyss
clear cases of infringement such as theft or direot‘property
damage, But the law 1s excesdingly lax when 1t comes 8

to the common property of soclety such az the alr and the

vater, Ia the interssts of economle growth, the Zmsptlsise

i government has generally bsen content to tolerate massive
amounts of poliutione known In economic jargon és Hogbr the "

s
, :! 7

"externalization of dissconomlies,” L e L e i o ‘9’%

R TsheReevrerraapesyartenesasskew Attempts to

control pollutlion have met with some success, but they have 1
"too stringent” 7 M
constantly run up against the clalim tna,ﬁcontrols g@ﬁ% f )

"uneconomle” and a hinderance to growth,' ,db Has

ramwek® recently become clear that when growth 1is smswsusiiey

i . 5
on the decline, & opposltion becomes inecreasingly inteinse

Fhny

and environmental considerations tend to be pushed aside,
Zam In terms of

both JhﬁﬂuQukﬁﬂﬁ%ﬁﬁ?@ﬁl@@lbl&blOﬂ and actual snforcement,

n addiblon bO adverse @ effects

15 S Gikon &, on the mmgss common aws.

omain, soclety

and its laws also tend to tolerate indirect damage to private
proverty in the form of nolse, alr pollutlon, the polsonlng

and the contamination of water, Iiresex

of land, &
The most dramatlc cases of thls usually occur when a large

industry is harming surrounding--often residential--property,

5 we‘a)%%ma’ )

/'1/"
wno 1s dally affected by the polluted Q}yN(
{ o

i




cavironment of the workplace e nlouu;iuaL¢J93{V¢“u*u N
[

nad enormous difficulty in securing the most minimal of.&
bia anr

dangars, The difficu

wipms standards agalnst

!

are simply megnifled, then, when the worker faces the more subtle
such as radioactivitys s robrious
threat of Industrial polluLanto tk;t may not have any aREZRERi

health effects for years, aven decades,

ek property

£

Mot only private, but also sms public

in the form of & crown corporations, 1s devoted to the

“
malnuenanc of gpomth Ontario Hydro“h namd:

smandate l&w$anﬁcﬁv+da for the enerx rgy neads of the provlnce

Tn practlce, thls means to provide for the nesds of a growth

orlented industrial msmsesa economy, Hydro's planned

gxpansion 1s based upon the assumption of a continuatlon of

growth in energy consumptlon,
well before
This will mean a doubling and redoubling of capaclty ﬁ the

vear 2000, relylng pvedomlnately on nuclear fisslon, In this
sxpansion
WAY . R 2

past exponential rates of

in the private sector 1s literally

fusled through s leglslatlon, Government and law

oot as fundamental safeguvards for growth,

o

1ties




Bound upjy hi&zorloallj; wlth the established soclal order,

P

v law has seldom bAen wRbEmEieri an effectlve weapon for

social changs, Belleving that the law provides the coheslve

fores that binds soclety together and g prevents 1t from

3

31ipping into chaos, conservatlive thinkers like Burke have

O

nsistently stressed the notion of a primevial, sanctlified

affactively -senwmeunbirlrmmmmisy

origin of law that s

o

=it Dbeyond the whims of human actlon,

‘places Zum

ikieh effort has gone into fosteriag this view, and conssquently

the law 1s wrapped up in a maze of mystifying procedureafaﬁﬁe
. and terms individual
rituals ¢hat caﬂ 1eave the & saTeeling as 1f he has entered

soms strange, Xafkaesque world, the ordinary ocitlizen,

a visit to this worlid

requlres a lawysr, a technleal

expert in legal 1wngq e and procedurs wno can gulde him through
?f“prqo lecally
the maze, - But what Lhis‘ mpdkeaidiiy means for many cltizens

- action

18 beyond thely mmssg [inanclal

Nis

of ordinary msans is that

BReRmE L ReR

i

b
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These features of the law discourage cltizens from ralsing

fundamental qua%tions about®® 1t, In fact, the law iz the
2’»0? Gy nalen T e SO0 :»7 ‘5

effectlve answer OF .Swdraubis "A}undamen+al questions, And

¥

once These quastions have besen answered, # the remalning questions
the
are ﬁ%ﬁim&inWyﬂfponnlcal ones of administration and ajudicc tion,
"\ﬂ‘w! Yy ST é L;“‘;\)l

Sinve, in ouxr % socipnsk 1t has long been established taat growtn
i




provided
sy poal, there 1s 1lttle room,for cltlzens
vasic 1
to particlpate inﬁgeclsions sbout 1tj elthersd political ox

1 a deslrable

lemal forum?, In clrcles of weal power, the gquestlons being

asked about growth are the btechnleal ones of how to provide for

1t==not the central one of whether or not to iimit it. Cltlzen

S

particlpation In suech such guestions wesd#E could only be

considered an annoying.: interference,
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The overwhelming bilas of the loyw in favor of growth should
aot blind us to the fact that, in spacliflic situatlons, the law

can be a useful tool and weapon, The law candd and has besn

[y

s

both private holdlings and the common domain

(\,‘l

used to ovrotect

from environmantal degradation, A ‘ 7 ngg#*
- Wt

(‘sz‘)" ©
tﬁﬁ &ﬁgal action ca §ﬁhave important reverheratlons, Zex |, |-

f ighhs o .G /l .{i/:n./‘/‘“f_fi

Even Wwhen environmental legal hssgkiaw have been lost, they Nowh
A

have had educational value, For those dlreoctly involved,

the ins and outs of the mhemgaiks- battle have helped to

creats a mors sophisticated understanding of the law and
At Thn gans time,
the powsrs behind 1t, xhﬁ%y‘gvizxvlegal flonts s
"1

wﬁ?ﬁﬁ#ﬁﬂmﬁ@%&%ﬁﬁﬁ@%ﬁ%xéﬁﬁ heWp to km

issues in the public eyeaﬂw(

Yntcrestlngljs ona
*%ﬂﬁwpaftlcujaT kind of law that has proven useful in

n

environm ntal tattles Sigpebsswaks 1o tamE archalc law,

”ﬁﬁx&%gﬁﬁﬁﬁﬁiwﬁtﬁ In 2 desperate search for legal weapons,
largely
eﬂvironmanukalﬁstu have g dredged up ﬁ{&iﬁ&ﬁSWfor"o%ten

Wi
S A e e .
laws, %Ad %3ve won 51gn1flcanu @x&m vlctor3es In the most

slgnlfloant cage of thlsg hﬁﬁ&mk the victory was short-tived,

>

Environmentalist § using a ~ law,
i work on
ware able to Yemxrwkwz stall Lhemeastveeidew-9f the Alaska

in the mwe midst of a frahitic pursuit of energy,
pipaline, However, masslve corporate and politic al power
f X ™

? e

EW'legislatiﬁt;on vaved the way for

intervenad and

constructinn,




What this all means, in showtpfis that envirvonmsntalilsts
i T e
should always vliew the law 1n I“T soclial and pollitical context,

The law iz an essentlal part of any polltlcal D tatile

slmdudeamnenire e ripeead and ¢

legal assistance 1s neaded in flghts agalnst polluters, in

attempts to block developments, and in hearings on zgms resour

_:ul; ff" /“‘ 6}41 /
Lteni™

issues, (more?) Imsixeswenf=ticastsrs As e varlous issues
deal with the lemal obstacles Lheb confront.and need to
ariss, ey vi“onmentalia?S need tgxmake use of the legal Tools

avallable to then, &ﬁaxaﬁ%%%i, o b R S E L g Y Y

o aimea
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does not change i the renllty that the law is totally.

irnadegquats to protect the environment, A Xey focus ks
for environmentallists

L@&yﬁﬁkﬁgﬁ&%ﬁ&%ﬁ%ﬁx should be the need for
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changes in the 1awk and the legal system as a whole, C oty

Ons very .mxesx practical need involves the problem of AR
legal expenses, It is extremely costly to hire lawyers and 4y7 &

o i fatrad 2 ~ /\ o
wresEgsy researchers for 2% legal fights, (expand: public T v
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funding? =@ who should pay? strings?) : ;ﬁwa
A key legal change that 1s needed is provision for 7f} A
lnpact Y

environmentalﬁassessment prior to developments, This has
POl

roven an effectlve weapon in the Unlted States, (expand)
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Bt the FTilght for better environmental laws is a soclal
bLoAdeSt
nd political struggle in

cannot be simply a narrow reformism, but & transformation

of the entire growth orelnted m direstlon of soclety,

e This 13 not to say that legal reforms w

fw]

could not be an important sten in thils directlon, 2RexX Majex
a ".; ot P

would e a wajor sEswn, and

Changes in the

{

would greatly ogwes 5% the envivonmantal move~

mentm Bub at the same time, rveally substantlal legal change
s bl ha o flpcrgga o? a, prpvlous
55 shift -dxssimssmmrrsiads of poOwers
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in favor of environmentalists, The felatiaﬂsaip between increased

nowar and
bhetber environmental laws-

h oA ,.T AR
*.v"{f’:) (PR ( )!, L

¥

in-=" hand

rironmental predicament calls into questinn the
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assumptlon that the economle "ple"” should continue to grow

&

indiscriminately bigger, UmrmrersressstawrresniaiEirmrrdsin

rongesRRrETagnizeirrisckindeennlzaeniinys At the same
time, 1t calls into guestlon what Adam Smith called "the

sacered wjghbs of private property." It is qulte clear that

tradlitionsl assumptians aboub-=griweds property rights have

been altered under the impact of a growlag @mareness Of RSt
Although much is allowed, dkmf® no

of past environmental damage, W longer is it the pressumed

o
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riszht of an owner to do anything he phmex pleases wlth his
, desplte great inadequacles, there are more
nroperty, An@ﬂrestriotions on the enission of effluents Into
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peme domaln amd onto the property of m=H ggg
caﬂtral
st problems. the

the common &
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sense, The ultimate alm
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justification for thls has been that the wright to accumilate

endlesgly is necssaary to provide incentlves for development,

h)

At the sams time, it has been argusd, large private asccunulacions

friv

of wealth are ne=sded to provide the finance mazpkizmk capital for

growth, Interestingly, both polnts rest upon the assumption

of the nscesslty for contlnusd growth, Bubt whayxis why 1s
growth necessary? The answer To thils was provided by Locke:

growth increased the overall wealth of the whole soclety,

{
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. ) i )
increased the 1living standard® of the poor above what bhes

otherwise would have been, and--therafore--justlifled kl=mx

wrtimtredx unlimited private appropriation, Ih=xzixh
the vight to infinite
In other wwt words, muddimikzixpxiuysiz sccumulatlon was necessayvy

to provide for growth, and growth was necessary to Justifly

no doubt i
%nf]nlrp aocumulation. gwxhaax In Locke'’s time, thergﬁyas P
o B N
v ~
4%@%; But a oentmry ago, Mi11l could say that ™

the need wasg not for greater productlon, but better dlbfrlbuinﬂms
\\
%Jburqt of economic growbth since HERLisY tlme and
Viewsd aq91nst an environmental crlsls that threatens our
AN

very existence, ML11l's Judgement certalinly holds for us today,
\A R R o

And once the assumpbion of a need for wws growth B the

entire structure of km the Lockean falth is undermined, With
- M’_,T_—M‘M_w
an eand of the need to §\ntinua1}§ flnaaae&maosivp growth, the
[\1) e -Vﬁ w‘(/’{jt - » ,i
nee&izorA\nPentlves and growiﬂg accumulations of flnance Leplual TR
waalth )

diminis aﬁﬁ Less neeads to be relnvested, and thus more 1s
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Freyile Ior cﬁﬁixkxihmziﬁm oz more equlitable distribution,
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F%w Both soclety's légal system and the ®
traditionally in this way,
political OGLlOSODﬂ]g?ﬂdﬁPlJiPQ it are, sy called into
= A
gquastion: )anironmnnta1 necessity polints %ovardm an nistor&cal

transformatiod - of cours
@ L,\ff the first magnltude, It is,gpvious that snch change

AN : :
will requlre nolitical action involving both legal and extralezal

howsver, :
tactiecs, E%@%.His oriuzallyf%?cn change has not come about
‘ Szt
gmoothly, butqhas bean_mwﬁg%P'acuomDani@d by conside“abT
!
uwf‘ g

social disruption, The quesrio§ﬁpnls/raiseo is what nossibla

rola 2 1illegal action, or "civil disobediencs,” mmedsd might
nave in the environment 1 movement, Underlying this quastiongu
trnly pstattitudes towards the /&

in turn, is xuxk the wmux™: fundamental onel @l what wizwxmfzikes

environmentalists
apbnam Should ZhmrsnykroasxmakizmmyrzEusns adopt?

A great practltioner of civil disabedienoéa Thoreau arguad
against the dusﬁfaoillfj of cultlivat ting "respact for tbe 1awg
so-much as for the right,” %@ﬁ%ﬁﬁ%ﬁfﬁﬁ%ﬁﬁ%ﬁ“’“*é%muﬁﬁﬁ%%%%ﬁmﬁﬂ
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justice and the-hebishimd the law ) ' .

"%‘?ﬁﬁﬁﬁﬁ%ﬁ@?~;“v.T‘rmﬁﬁfﬁfwﬁﬁﬁix. &g'ﬁas a considerable tradtion.
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But, in general, the rTight isqadmiured only Wltn 8xire
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:Q%ﬂﬁﬁﬁﬁﬁég@&ﬁﬁygkﬁa % but ne makes it cl@ar that tais 15,;H

Jn)@v?’wt:?b“ .
to Eﬁ@%A?nLJ in the mOat eTceut%ional situufion Similarlj,‘
. gl ‘

in Bur&e’s oonservauism,‘illegalﬁty is jubcified OH7J i'A,,'
Y obvious, - Ofnarvise, S
sasas o;ﬁﬁzbrﬂme emergency., fgne law is regarded as a
instability,
bulwark avainst %ﬁ%ﬁﬁ%\a link with a. transcaadant order tnat
& ;

keeps soclety sncure in the traditions of its an01ent foundations
b«ﬁ’yw

violafc -
A = the bounds of law 1is to S
' : of society

ey risk a dpgeneranlonﬁ}nto
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The limitation of this Eapsstenl in terms of the p*esent
bt g now
situation is tnat insfabﬁ11ty hab 1avgelj been institutionalized,
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=7 2 hang “7 constanﬁ&uphoaval ‘*ﬁw“'“%‘u and dﬁslocabion
of individuals that has been  mspypinh }{n e popUlar ,’7

'by o
;mawination~?~

!the notion of "future shock," But even more

lmuortann thafh ﬁrtnis is. tne consideration that g*OWuhﬁ%@’iS

1imito of the environment

i
‘ 1

beginnin%§ to strain the

In this respect, Robert ﬂeilbroner nas writtsps

.+ . Wnether we are unavle to sustaln growth or
unadle to tolerate it, there can be no doubt that

a radiecally different future beckons. In eilther
eventuallty 1t seems beyond dispute That the present
3?%=orientation woskr Oof soclety must change, In
place of the long~-established encouragement of
industrddl production must come its careful restric-.
tion and long-term diminution within socliety, '
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Ry seels in tne oontext of envirormantal limitacions,7¢om
sontinued growth itself
4threatens soclety wilth chaos, In=§%% tnis way, a
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booisty and a 1°gal syotem dediqsped to g?owth undarmine
‘ : p,k;(dsﬂy:ﬂfm...a_. : i
the conditions of- their o S igh,, With this in mind
8 T i vl becomes '
%%@%@m 1f_ﬁ§'queotionable

of”éiistind,law*‘g

Iw'Iact, : ' ' ’ R
Illagai taotios have been used bJ env%ronmentalists.
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They have chained tnemselves to treesp and e

‘}vhave stalled develooments by blocking the movement

of quipment In tne Unlted Statas, the XFOT" hab beoome

A kind of Iolk hero by olugging: sﬁ%ﬁ%wﬂwﬁkﬁf

and plewssheey dumping dead fisn in'tha offi of polluters

M ’ifﬂf"i\
In ﬁﬁééw ﬁ%&ﬂ%ﬂ "ecotage” has emerged as a texm for eoological
- occured R
sabotage, The most spectacular case of this:ﬁﬁﬁfwhen an
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opponent of nuclea* oower tonpled a. magor transmission ﬁ@ﬁﬁ@

1line that had been eracted for a, newﬁﬁﬁﬁfﬂaﬁ&wagoneratinm plant,

In Jaoan, tne opening of 8 new airport nas been delaJed for

7 ars by oooonents who,gﬁﬁ@ﬁﬂﬁ%x@mgﬁﬁﬁmﬁyﬁ%m%ﬁ%ﬁfi.”refusing
- towers

ﬁtmﬁéxﬁﬁﬁato blook the aooroaohes to
the runways and pledged to defend them with thelr 1lives

to give 1D, constructed,

These conslderations should not be interpreted to be

an argument for mmkkesmbeleiPPaddad indiscriminate illegality,

The point 1s simply that envirommentallsts should not=mux-

> mindlessly allow thelr courses of actlion
to oe-mEgEm clrcumscribed by ths =ik strict 1limlts established
by law, «Simem Instead, stratezies should always be chosen with

an acube awarseness of The nature of the law and a deep sensltlvity
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There is always ambiguity in what is and is not legal

his: is bacaube the law is- never simnly wha t 1t might- S‘a”7~”*-’

to bb on paper, From legislation to enxorc»ment, iron ﬁm@

buraaucratic;xx‘ txm prejudices to judiciai:1nterpretatlons,
wwmwa legal system forms an integrated totality,  And déébite o
' ‘ “theilr
wnat formal Statut?b mlgnfﬁ%%mxa$xgxﬁgﬁ@l%tarﬂllJ say;eggww
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2 law might seem to Droajoit all mﬁﬁ%ﬁﬁ Sy of tha environmenf

Within our present oantext, honever, such blankat pronibitions
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aras never literally s
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in the prnsentgﬂﬁﬁgh alignment of- uT{‘.

is the only practical thing to do, # It 1s lmportant to be
aware of this in the formulation of strategy.-1in the decision
to Tight for the passage of legislation, or to try to geta

statute
2 kggﬁenforoed,or to violate an sxisting laiw,

Fnvironmental actlon should never lapse into a hollow fight
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At the heart of the matter i1s a lack of sensitivity to
the natural world--in fact, a disrespect exemplified by

the notion that land undistrubed is "waste,

P, 5

Of course, no individual doees

s-behdased® by himself
determines the direction of history, But Locke's political

philosophy both reflected this new awareﬂeso and helpsd to

'&A—“ o

foster it, Closely in tune ﬂi*‘,yggﬁ§%&%ﬁg trends 1n sclence
with e
apd-rekirion,casiweli-as, the rising economle and political
age, Q&rﬁaW&m
forces of his jedssss I@cke‘“ S %ﬁﬁpﬁ&ﬁﬁﬁﬁﬁp@ﬁﬁﬁxggxmm
{ime N
ﬁ%ﬁﬁ*&xpwd an ﬁmportant impact in his own time and *?1~

gince ererted a major ielEwmew lnxluance on law and society
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