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ENVIRONMENTAL PROTECTION ACT
PART XIV

ENVIRONMENTAL IMPACT ASSESSMENT

PURPOSE.

The purpose of this Part is to promote the protection and conservation

of the natural environment from man's actions having significant impact; to

establish environmental impact assessment procedures; to provide for an inde-

pendent Environmental Review Board; and to assure the right of all citizens

to participate in decisions affecting the natural environment and to have a

right of relief from decisions which do not promote the protection and con-

servation of the natural environment.

(1)

INTERPRETATION

In this Part
"action" includes any project, activity, structure, work, undertaking,
policy, legislative proposal or program which may have a significant
environmental impact and includes the abandonment, demolition, removal
and rehabilitation stages thereof by any person, and without limiting
the generality of the foregoing, includes
(1) actions undertaken by or continued by and operational practices of
the Government of Ontario or any municipality
(ii) actions undertaken by a person which are supported in whole or in
part through contracts, grants, subsidies, loans, or other forms of
assistance from the Government of Ontario or any municipality, or
any modifications, construction, alterations, extemsions, or replace-
ment thereof
(iii)(a) any proposed modifications, construction, alterations, exten-
sions, or replacement to any continuing or operational practices
by any person
(b) any actions undertaken or to be undertaken by anyperson which
have been approved in principle or for which funding has been
approved before this Part is proclaimed in force but where no

construction has begun.




(iv) actions involving the issuance to any person of a lease, permit
license, certificate, or other entitlement for use by the Govern-
ment of Ontario or any municipality.

(2) "board" means the Environmental Review Board.

(3) "environmental impact" or "impact" means, notwithstanding section 1(i)
of this Act, the probable and possible short-term and long-term,
primary and secondary, direct and indirect and cumulative effects of
any activity or lack of activity by man on the physical, biological,
cultural, sociological, and socio—economic environments, including,
without limiting the generality of the foregoing, the effect of any
action as defined in section 2(2) of this Part.

(4) "Government of Canada'" includes her Majesty in Right of Canada and any
minister, ministry, department, agency, board, corporation, or person
acting on behalf thereof.

(5) "Government of Ontario" includes the Province of Ontario, Her Majesty
in Right of Ontario, and any minister, ministry, department, agency,
board, corporation, or person acting on behalf thereof.

(6) "Impact assessment' or '"assessment' means the prdcedures as prescribed
in this Part by which environmental impacts are identified, described
and evaluated.

(7) "Impact statement'" or "statement' means a written statement containing
the findings and conclusions of an impact assessment, |

(8) "Municipality" includes any municipality or local board thereof within
the meaning of the Municipal Act, R.S.0. 1970 chapter 295 as amended or
any other special or general Act.

(9) "person" means any individual, group of individuals, including a trade
union or professional association or local or branch thereof, firm,
association, organization, partnership, business, company, corporation,
trust, personal representative, Indian band or tribe, Indian Reserves as
defined in the Indian Act, municipality; Government of Ontario, Govern-
ment of Canada, a public, quasi-public or statutory corporation, or any
other entity or its legal representative, agent, successor or assign. |

(10) "proponent'" means any person who proposes or is responsible for an

action which may result in an environmental impact.




CONSTITUTION OF THE BOARD

3.(1) The Environmental Review Board is hereby established.

(2) The Board shall be composed of as many members as the Lieutenant-
Governor in Council may from time to time determine.

(3) The Lieutenant-Governor in Council shall appoint the members of the
Board and shall appbint one member as the chairman, and may appoint
one vice-chairman or more.

(4) The Lieutenant-Governor in Council shall appoint the Board in the
following manner.

(a) Each of the legislative leaders of the political parties represent-
ed in the Legislative Assembly of Ontario shall place before the
Lieutenant-Governor in Councll a list of nominees for appointment
to the Board.

(b) No person shall be appointed to the Board who is a public servant
or civil servant of Ontario or Canada or of any agency of the
Crown, or who is a sitting member of the Legislative Assembly of
Ontario. )

(c) No persdn shall be appointed to the Board, other than the chair-
man, whbse name was not placed in nomination in this manner. The
Board shall at all times be composed of equal numbers of persons
from each of the lists of names placed in nomination before the
Lieutenant~Governor in Council pursuant to paragraph (a) above.

(5) Membership on the Board shall at all times be composed of
(a) individuals competent in matters of environmental control and

conservation or

(b) Justices of the High Court of the Supreme Court of Ontario or

(c) a combination of (a) and (b).

GENERAL
4, Notwithstanding any special or general Act, and notwithstanding any
licencing, public hearing or other prior approval, requirement or policy, and
without limiting the generality of the foregoing and notwithstanding any pro-

vision in any other part of the Environmental Protection Act, no person shall




commence or continue an action as defined in this Part that has not received
the approval of the Board or been exempted by order of the Board from com-

pliance with this Part.

5.(1) Every proponent of an action shall submit to the Board, no later than
the feasibility or planning study stages thereof, an affidavit contain-~
ing his plans and any other information pertaining to the action requir-
ed by the Board, including information indicating the level of commit-
ment to the action which has already been reached, and what alternatives
if any have been eliminated, whether or not the action has been exempted
by regulation under this Part from the application of this Part. In this
affidavit the proponent shall also depose to the probable effects and
extent of the action in language which will be clearly understood by the
general public, but this shall not be interpreted as a requirement for
an impact statement at this stage.

(2) Neither the Government of Ontario, nor any ministry thereof as defined
in this or any other special or general Act, nor any municipality shall
request funds, nor shall any of the above which authorize expenditures
of funds authorize funds for expenditure for any action other than a
request involving only feasibility or planning studies for possible
future action which has not been approved, adopted or funded, which may
have a significant environmental impact unless such request or authori-
zation is accompanied by an environmental impact statement which has been
filed with the Board, and the further provisions of this Part have been

complied with.

6. One or more members of the Board on behalf of the Board or a person or
persons designated by the chairman shall examine the affidavit referred to in
section 5, and he or they may consider without a hearing or notice any other
relevant information which may come to his or their attention. He or they shall
by order compel the proponent to comply with the further provisions of this
Part, exempt the action from the further provisions of this Part, or, where the
affidavit or any other information raises any issue that may involve any signi-

ficant environmental impact, he or they shall order a preliminary hearing.




7. In examining the information and plans pursuant to sections 5 and 6, or

in making an order pursuant to section 8, the member(s) of the board or

person(s)

so doing shall require that an environmental impact assessment and

statement be prepared where he or they find(s) one or more of the following

facts or circumstances:

That the proposed action may significantly

(a)

(b)

(c)

(d)

(e)

(£)

(2)

(h)

(1)
)

(k)

(1)

conflict with environmental goals, objectives, standards, criteria,

or guldelines of protection and conservation of the natural environ-
ment;

have any effect on a unique, rare or endangered species or feature of
the environment;

have any adverse effect on persons, property, or public lands;

result in any irreversible commitment of non-renewable resouces;

result in any resource or energy utilization which will pre-empt the
use, or potential use, of the resource or energy for other purposes;
caugse any noise, hazardous or toxic substances, radiation, air, land,
or water contamination, or waste products which require disposal;

have any adverse effect on health or safety in any factory, office or
other workplace;

result in any costs or benefits to any persomns, property, or ecological
systems that the proponent may not have intended or anticipated to be
affected by the action;

arouse public concern or controversy;

involve a new technology the effects of which have not been demonstrat-
ed to have no adverse environmental impact, establish a precedent for
further actions on a broader scale or represent a decision in principle
about a future major course of activity, be the result of decisions
about partial aspects of an activity with significant environmental
impact by several proponents, or require the establishment of a pilot
project;

create effects which may be individually limited but cumulatively
considerable;

adversely affect low income populations;




(m) facilitate or make possible another action or actions which may
have any of the results referred to in paragraphs (a) through (1)

of this section.

8.(1) In the event that the Board, pursuant to section 6, has exempted an
action from the requirements of this Part, any person may, within 90
days of the date of the notice required pursuant to section 9(2), apply
to the Board to review its decision at a preliminary hearing.

(2) (a) Upon an application being made pursuant to section 8.(1l), the Board

shall hold a preliminary hearing.

(b) Upon a preliminary hearing held pursuant to section 6 or section 8,

the Board may,

(i) uphold its previous order exempting the action or

(ii) notwithstanding any previous order or any regulation exempting
an action from the application of this Part, by order compel the
proponent to comply with the requirements of this Part, and the
Board shall make such an order where there is a prima facie case
that one or more of the facts or circumstances set out in para-
graphs (a) to (m) of section 7 exists.

(3) The date of a preliminary hearing shall not be earlier than 30 days
after an application pursuant to section 8.(1) has béen received by the
Board or after the decision pursuant to section 6 to hold a hearing.

(4) Any applicant or proponent may appeal from the Board's order pursuant to
section 8.(2) to the Supreme Court in accordance with the rules of court.

(5) Notwithstanding anything in the Judicial Review Procedure Act or the
Statutory Powers Procedure Act an appeal under this section may be made
on questions of law or fact or both and the court may affirm or may re-
scind the order of the Board and may exercise all powers of the Board and
may direct the Board to take any action which the Board may take and as
the court considers proper, and for such purposes the court may substitute
its opinion for that of the Board or the court may refer the matter back
to the Board for rehearing, in whole or in part, in accordance with such

directions as the court considers proper.
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9.(1) The Board shall establish a record containing a summary of all infor-

10.

(2)

(3)

mation pertaining to actions submitted to the Board whether or not such
actions are exempted by subsequent order of the Board. This summary
shall contain all materials submitted pursuant to section 5, the order,
reasons for decision of the Board, if any, and other information examined
by the Board pursuant to section 6.

Where the Board, pursuant to section 6, exempts an action from the re-
quirements of this Part or orders a preliminary hearing, it shall cause
notice containing the material described in section 9.(l) to be sent to
all persons pursuant to notice provisions as prescribed in this Part.

No order under section 6 which exempts an action shall take effect until
90 days from the date of the notice required pursuant to section 9.(2)
or until appeal proceedings from the order have been completed, which-

ever is earlier.

Where an impact assessment is ordered or required, the proponent shall

prepare at his expense an environmental impact statement and file ten copiles of

the statement with the Board.

11.

CONTENTS OF IMPACT STATEMENT

Every environmental impact statement submitted to the Board shall in-

clude the following:

(a) A description of the need for the action, the persons it is likely
to benefit, the persons it is likely to harm, and the period of time
over which the impact is likely to occur;

(b) A description of the proposed action adequate to permit a careful
prediction of its environmental impact;

(¢c) An account of any possible adverse environmental effects which
cannot be avoided if the proposed action is implemented, including
a discussion of their significance; '

(d) Measures available to minimize or mitigate the impact;

(e) Alternatives to the proposed action, including the alternative of

no action, and an evaluation of their advantages and disadvantages;




(£)

(g)

(h)

(1)

(1)

(k)

An account of any irreversible or irretrievable commitments of
energy or resources which would likely be results of the action,
including a discussion of the extent to which the action may cur-
tail the range of beneficial uses of the environment;

A description of the energy requirements, the net energy output,

and the energy use efficiency of the actionj

An account of the relationship between short-term uses of the en-
vironment and the maintenance and enhancement of long-term uses of
the environment;

The tendency of the proposed action to induce or encourage industria-
lization, commercialization, urbanization, population change, econo-
mic change and related kinds of growth;

A summary to the extent possible before a mandatory hearing of all
existing opinions of interested or affected persons, independent
experts and organizations and governmental ministries and agencies
of the possible environmental and social impacts of the proposed
action. '

Any other matters which the Board may by its order require or which

may be from time to time prescribed by regulation.

12. Every statement filed with the Board shall contain a summary of its con-

tents in such terms as to be clearly understood by the general public.

HEARINGS AND BURDEN OF PROOF

13. Within 60 days of the filing of a statement, the Board, on its own motion

or at the request of any person, may hold a hearing as to the adequacy of the

statement and of the summary. Upon this hearing, the Board may order the propo-

nent to submit such further material as the Board requires.

14, (1) Upon the filing of a statement, or upon the filing of further material

pursuant to section 13, whichever is later, the Board shall hold a public

hearing to consider approval of the action.




(2) The Board shall give notice of the hearing to all persons so prescribed

and in the manner specified in section 18 of this Part.

15. (1) The proponent's burden is to demonstrate affirmatively that the proposed

action will not significantly impact the environment or pose a threat to

public health, safety or welfare and that each of the criteria specified

in section 17 are met.

(2) Subject to sections 16 and 17, the Board may approve the proposed actionm,

with or without conditions, or may refuse to approve the action. The

Board may also approve or refuse to approve all or any phase of an action

with or without conditions, as it deems appropriate.

16. No approval of an action under this Part takes effect unless the proce-

dures of the Part have been complied with, and until 30 days following the

date of the Board's order approving the action.

CRITERIA FOR APPROVALS

17. The Board shall not approve an action or any phase thereof, if it finds,

on the balance of probabilities, any of the following facts or circumstances:

(a) The environmental, social, cultural and economic costs of the action

(b)

to the people of Ontario and future generations thereof may exceed
the benefits to be derived from the action, directly, indirectly and
cumulatively;

The proponent does not have the financial capacity to ensure that the
results in any or all phases of the action will comply with existing
or proposed environmental control standards approved or adopted by
the Governments of Ontario of Canada or there is on the balance of
probabilities no present technology capable of ensuring the safe dis-—
posal or containment of any contaminant as defined in section 1 of
this Act or, where applicable, adequate provision has not been made

for the disposal of any such contaminant or waste as defined in this

Act or the Regulations thereto or for the securing and maintenance of

sufficient and healthful water supplies or for sewage disposal.
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NOTICE

18.(1) Where any notice is required or permitted to be given under this Part,

(2)

(3)

the
(a)

(b)

(c)

(d)

(e)

(£)

(8)

The

following are minimum contents:

A summary of the matter for which the notice is given, in language
which will be clearly understood by the general public;

The date or dates, place and time of any proposed hearing;

A statement of the purpose of the hearing and the power of the
Board in that regavrd;

A statement that any person has the right to attend in person and

to participate in a hearing, or to be represented by an agent or

~counsel;

A statement that material relevant to the matter is on file in
premises provided by the Board and that it is available for in-
spection and copying during normal business hours;

A statement that, subject to this Part, funds may be available to
assist any person to appear before and make submissions to the
Board concerning the matter;

A summary of section 60 of this Part in languége which will be

clearly understood by the general public,

Secretary of the Board shall, for the purpose of giving notice pur-

suant to sections 18.(1l) and 18.(3), establish a register containing the

name and address of each person in Ontario who requests to have his name

and address placed on the register. Persons so listed may request notice

of actions proposed for their locality (i.e. township or municipality),

region, or the Province of Ontario. Every Ministry of the Government of

Ontario shall be given notice for the purposes of this Part.

Any
(a)
(b)

notice under this Part shall be given in the following manner:

by first class mail to all persons on the register; and

by registered mail to all persons who are the registered owners,

as defined in the Expropriations Act, of land upon which the action

will take place and of such other land as will reasonably be imme-




19, (1)

(2)

(e)

(d)

(e)
(£
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diately affected by the action. Failure to give such notice to any
person other than a person who is the registered owner of the land
upon which the action will take place .shall not invalidate the
proceedings pursuant to the notice, but the Board may in such
circumstances adjourn any matter before it if it is of the opinion
that in all the circumstances it would not be equitable for the
matter to proceed; and in addition '

by advertisement once a week for three consecutive weeks in a
newspaper having general circulation in the locality in which the
action may have an impact; or

by advertisement once a week for three consecutive weeks in a daily
newspaper having province-wide circulation; or

by posting of signs or billboards in the area to be affected; and
in such other manner as the Secretary of the Board shall determine

or the regulations require.

PUBLIC PARTICIPATION AND ASSISTANCE THERETO

In addition to any fees required of proponents specified by regulation,

every person filing an environmental impact statement with the Board

shall, together with his statement, pay to the Board a fee known as the

Hearing Assistance Fee, calculated as follows:

(a)

(b)

one tenth of one per cent to one hundredth of one per cent of the
estimafed capital cost of the action or phase thereof for which
approval is sought as determined by the Board, or

ten per cent of the total of the proponent's assessment and state-
ment costs whichever is less but in no case less than $500, to be
held in trust by the Board for the purposes of a Hearing Assistance

Fund.

Where a person is likely to receive little benefit except as a member

of the public and the action involves legal or factual issues of general

public importance funds adequate to have his position on each issue

before the Board fully articulated and to have the submissions and

evidence of other persons fully discussed and cross—examined shall be

made available from the Hearing Assistance Fund.
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(3) The funds provided pursuant to section 19.(2) shall be available for
all legal fees and disbursements, conduct money and necessary witness
fees for expert witnesses and relevant reports and studies, and other
fees and disbursements necessary to every person entitled to assist-
ance by provisions of section 19.(2). Nothing in this section shall
prevent or prejudice an application for financial assistance under
the Legal Aid Act R.S.0. 1970 chapter 239 or amendments or regulations
thereto, or any other special or general Act of the Legislative
Assembly of Ontario.

(4) If several persons apply for assistance from the Fund with regard to
one action as defined in this Part having identical interests in the
matter, the Board shall have the discretion to issue one sum to all

such persons.¥®

STANDING

20.(1) Any person shall have‘status to appear before the Board or to make
application to it in regard to any matter over which the Board has
jurisdiction including the right to attend in person, to participate
in a hearing, to be represented by agent or counsel, and to cross-
examine wiltnesses.

(2) Notwithstanding section 20.(l), the Board may make such rulings and
give such directions as may reasonably be necessary to ensure the
efficient functioning of the Board, and to prevent multiplicity of
proceedings, provided that no such ruling or direction shall deprive
any person of his right to a full hearing, including cross—-examina-

tion.

ACCESS TO INFORMATION

21.(1) (a) Notwithstanding any provision to the contrary in this or any
other special or general Act, within 30 days of the Board giving
notice of a proposed hearing pursuant to section 14, or as soon

thereafter as he may receive it, the proponent, his agents, con-

* See Appendix A: Suggested Amendments to the Legal Aid Act.
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tractors and sub-contractors, any municipality, any person
likely to benefit from the proposed action, and the Government
of Ontario, who possess or control any document, writing, tape,
information, figures, charts, surveys, photographs, reports or
studies containing facts or opinion or both which may in any
way assist the Board, the proponent and the persons appearing
before the Board to achieve a comprehensive assessment of the
proposed action shall file with the Board an affidavit contain-
ing a complete and detailed list of such material, together with
two coples of the material, one of which shall at all times be
available for public inspection and copying.

(b) Every such person who fails to file a full and comprehensive list
of materials and two copiles thereof is guilty of an offense.

(2) Every such person who appears before the Board at a hearing on the
action in question who has failed to file a full and comprehensive
list of materials as required by section 21.(1) shall-not tender in

evidence any undisclosed materials.

22.(1) Sections 25 to 36 inclusive of the Ontario Evidence Act R.S.0. 1970
chapter 151 as amended apply to this Part except insofar as they are
inconsistent with this Part in which case this Part shall govern.

(2) Where any such person claims privilege in regard to any of the mate-
rials or a part thereof he shall nevertheless list and describe the
material as required by section 21 and detail the reasons for which
privilege is claimed, but need not describe it in a manner that would
defeat the purposes for which privilege is claimed, and need not file

it with the Board except as provided by section 24.

23, Any person may, within 30 days of the Board's giving notice of a pro-
posed hearing, inspect and copy during normal business hours any or all of
the materials referred to in any list filed with the Board pursuant to section

21, except that material for which privilege is claimed under section 22.

24, Where any person described in section 21.(1l)(a) is in possession or

control of knowledge or material for which privilege is claimed pursuant to
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section 22, he shall forthwith send this material in a sealed container to
the Bbard, which shall examine the material. If the Board, upon examination
of the materials and upon hearing submission in camera by the person claim-
ing privilege, finds the material relevant in assessing the action but
privileged, the Board may consider the material without making it available
to any other person, or it may to the extent required to prevent a clearly
unwarranted invasion of privilege, delete indentifying details and make the
material available to such persons as it may determine in its sole discre-
tion in a form which will not interfere with privilege. In each case the
Board shall fully explain in writing the justification for the deletion. For
the purposes of production and filing of documents and of determining privi-
lege pursuant to this Part, rules 347 to 352 inclusive of the Rules of Court
apply except insofar as they are inconsistent with this Part in which case

this Part shall govern.

25.(1) Notwithstanding this or any special or general Act, or common law rule
of evidence, any person may require by summons pursuant to the Statu-
tory Powers Procedure Act the testimony at any hearing by the Board of
any person employed by or in the service of the Government of Ontario
and Canada including any minister, deputy minister or other person
alleged to be employed or exercising a managerial or other confidential
capacity or a person acting or who has acted on their behalf as to his
evidence touching the matters in issue before the Board.

(2) A person sﬁmmoned pursuant to section 25.(1) may claim that his evidence

or a part thereof is within the categories for which privilege may be

claimed in section 22. In such case, the person so summoned shall never-

theless obey the summons and attend the hearing, but the Board, prior
to hearing his testimony, may exercise its discretion in compelling
his testimony.

(3) Notwithstanding this or any other special or general Act, no person
shall
(a) refuse to employ or refuse to continue to employ any person

summoned pursuant to section 25.(1);

(b) threaten to dismiss a person so summoned or otherwise threaten or

intimidate him from testifying;
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(¢) discriminate against a person so summoned in regard to employ-
ment, a term or condition of employment or a contractual re-
lationship between the person so summoned and himself

because of a belief that the person summoned as a witness has pro-

vided information for the purposes of this Part or that he has

testified or may testify in a proceeding under this Part or because
he has made or is about to make a disclosure that may be required
of him in a proceeding under this Part or because he has made an
application or filed a complaint under this Part or because he has
participated or is about to participate in a proceeding under this

Part.®

26, Notwithstanding anything in the Ontario Evidence Act, in any hearing
under this Part the production of a copy of any report or document prepared

by any employee of the Government of Ontario or any municipalit& or in the
possession thereof, purporting to be certified under the hand of the proper
officer, or the person in whose custody such document is placed, shall be
admitted in evidence to prove the contents thereof and is prima facie evidence
of the facts stated therein and of the authority of the person making the
certificate, report or document without any proof of appointment or signa-

ture.

ADMINISTRATION OF THE BOARD

27. All Board members shall be appointed for a three-year term, and shall
during that term hold office during good behaviour, but shall be removable
by the Lieutenant-Governor on address of the Legislative Assembly of Ontario.
Board members may have their terms renewed, provided that thelr names are,
prior to termination of their current term, again placed in nomination in

the manner described in section 3.(5) before the Lieutenant-Governor in
Council, and provided that the composition of the Board as provided for above

is maintained.

28.(1) Such employees as are necessary to carry out the functions of the

Board under this Part shall be employed under the Public Service Act.

* See Appendix B
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(2) The Public Service Act, except sections 4, 6 and 10 applies to
employees of the Board, but not to members of the Board. Where
anything in the Public Service Act is incomsistent with anything

in this Part, this Part prevails.

29. The Public Service Superannuation Act applies to members and em-
ployees of the Board, except that where the Act is inconsistent with this

Part, this Part prevails.

30. Vacancies in membership of the Board caused by death, resignation, or
otherwise may be filled by the Lieutenant-Governor in Council, subject
always to the proviso that any person so appointed be appointed from current
lists of nominees placed before the Lieutenant-Governor in Council pur-

suant to sections 3.(5) and 3. (6).

31, Three members of the Board shall form a quorum and are sufficient for
the exercise of all the jurisdiction and powers of the Board and no fewer than
three members shall attend and hear every application or matter that is
properly before the Board, provided that one or more members of the Board

on behalf of the Board or a person or persons designated by the Chairman

may act pursuant to section 6.

32.(1) Any member or officer of the Board who has a direct or indirect pecu-
niary interest in any contract or proposed contract with or has any
other interest in the proponent of or in the impact of the proposed
action before the Board shall be deemed to have a conflict of interest
for the purposes of this Part, and shall be disqualified from and
shall not take part in or discuss the action in any proceeding in
regard to which his interest occurs, and shall declare his interest
therein prior to taking any steps in regard to the action.

(2) Any Board member or officer of the Board having a conflict of interest
as defined in the preceding paragraph shall declare his conflict in
writing to the Board as soon as he becomes aware of it and shall de-

clare any role he has had in any way relating to the action or to the

proponent.
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(3) Any Board member or officer having a conflict of interest shall
not take any steps in regard to the action in which he has a con-
flict, besides those described in the preceding paragraph, and he
shall not discuss the action with other members of the Board or

officers or staff or any person appearing before the Board.

33. For the purposes of ény inquiry or examination conducted by the
Board or in the performance of any of the duties which it may perform
under this Part, the Board may avall itself of the services of any officer
or employee of the Ministry of the Environment. With the approval of the
Lieutenant-Governor in Council, the Board may avail itself of the services
of any member, officer, or employee of any other Ministry, Board or Commis-

sion established by act of the Legislative Assembly of Ontario.

34, The Lieutenant-Governor in Council shall provide a suitable place

in which the sittings of the Board may be held, and also suitable offices
for the members, secretary, staff and other employees and all necessary fur-
nishings, stationery and equipment for the establishment, conduct, and

maintenance of the same and for the performance of the duties of the Board.

35. The Board shall sit at such times and places within Ontario as the
chairman may from time to time designate, and shall subject to the rights
provided by this Part to persons conduct its proceedings in such manner as
it may consider most convenient for the speedy and effectual dispatch of

its duties.

36. Board hearings shall at all times be open to the public,‘subject to
sections 24 and 25.(2) of this Part.

37. Sections 24 and 25 of the Ontario Municipal Board Act, R.S.0. 1970
chapter 323 as amended apply.

38.(1) The Lieutenant-Governor in Council shall from time to time, upon the
recommendation of the Board, appoint one or more experts or persons
having technical or special knowledge of matters or subjects within
the jurisdiction of the Board or in question in respect to any par-

ticular matter or subject before the Board to assist the Board in an
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advisory or other capacity. The Board may direct that the costs
approved by the Board of such experts shall be paid by the Trea-
surer of Ontario.
(2) The nature of the advice or report of such experts shall be made
known to any persons appearing before the Board so they may make

submissions on that advice or report.

39. The Lieuténant—Governor in Council, on the recommendation of the
chairman of the Board, shall from time to time appoint as an acting member
of the Board a person who, in the opinion of the Chairman, is specially
qualified to assist the Board with respect to any particular application, to
be assigned by the Chairman to act with any three members of the Board for
the purpose of hearing and determining such an application, and the person
so appointed has all the powers of a member of the Board, except that he

has no vote in any decision that the Board may make, and is entitled to such

remuneration as the Lieutenant-Governor in Council may authorize.

40. (1) There shall be a secretary of the Board who shall be appointed by the
Lieutenant-Governor in Council upon the recommendation of the Board,
and he shall hold office during pleasure of the Board.

(2) Where the office of the secretary 1s vacant or in his absence or in-
ability to act, the Board may appoint a secretary pro tempore, who
shall act in the place of the secretary, or a member of the Board may

act as secretary.

41, Sections 28 and 29 of the Ontario Municipal Board Act R.S.0. 1970
chapter 323 as amended apply.

42, Whenever the Board by virtue of any power vested in it appoints or
directs any person other than a member of the staff of the Board to perform
any service required by this Part, such person shall be paid such sum for

services and expenses by the Treasurer of Ontario as the Board recommends.

43, No member of the Board or its secretary or any officer or employee
is required to give testimony in any civil proceeding or prosecution with

regard to the information obtained by him in the discharge of his official
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duty, provided that he may be required to testify in a proceeding or hearing
arising under or from the administration of thig Part and the regulations

thereunder.

b4, No member of the Board or any employee of the Board shall be per-
sonally liable for any act, omission or decision made or done under the

authority of this Part.

GENERAL JURISDICTION AND POWERS

45, Sections 33, 34 and 35 of the Ontario Municipal Board Act R.S.0. 1970

chapter 323 as amended apply.

46, Every member of the Board, its secretary, and any staff employed by
the Board and designated by the Board in writing shall be deemed to be pro-—
vincial officers within the meaning of section 84 of the Environmental Pro-
tection Act, and shall have all the powers of a provincial officer therein
contained, as well as those contained in section 85(1) of the said Act, and

in addition section 86 of the Act also applies to such persons.

47. The Board may, of its own motion, inquire into, hear and determine any
matter or thing that it may inquire into, hear and determine upon application
or complaint, and with respect thereto has and may exercise the same powers

as, upon any application or complaint, are vested in it.

48, Any power or authority vested in the Board under this or any other
general or special Act may, though not so expressed, be exercised from time

to time, or at any time, as the occasion may require.

49.(1l) The Lieutenant-Governor in Council shall, from time to time, upon the
request of the Board, appoint counsel to appear on behalf of the
Board to assist it in its functions. Counsel shall also be appointed,
upon request bf the Board, to conduct an inquiry into or hearing or
to represent the Board upon the argument of any matter or appeal.
(2) The Board may direct that the costs of such counsel shall be paid by

the Treasurer of Ontario.
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50. The Board may rehear any application before deciding it, or may
review, resume, change, alter or vary any decision, approval, or order
made by it where
(a) additional information which a person seeks to call was not
available at first hearing and

(b) re-application is bona fide.

51. The Board may order and require any person, as defined in this Part,
to do or cause to be done, forthwith or within or at any specified time,
and in any manner prescribed by the Board, so far as i1s not inconsistent
with this Part, any act, matter or thing that such person is or may be re-
quired to do under this Part under or pursuant to any other Part of the
Environmental Protection Act or any other general or special Act, or under
any regulation, order, direction, agreement, or by-law, and may forbid the
doing or continuing of any act, matter or thing that is in contravention
of any such Act, or of any such regulation, order, agreement, direction or
by-law, provided that the subject matter of the order or requirement of the

Board relates to the impact of an action on the environment of Ontario.

52, If default is made by a person in the doing of any act, matter or
thing that the Board has authority under this or any other general or
special Act to direct or have directed to be done, the Board may authorize
such person as it may see fit to do the act, matter or thing, and in every
such case the person so authorized may do such act, matter or thing and the
expense incurred in the doing of the same may be recovered from the person
in default as money paid for and at his or its request, and the certificate

of the Board of the amount so expended is conclusive evidence thereof.

53,  The Board shall file in the office of the registrar of the Supreme
Court a copy of an interim or final order, decision or direction made under
this Part, exclusive of the reasons therefor, in the prescribed form, where-
upon the interim or final order or direction shall be entered in the same

way the judgement or order of that court.
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ENFORCEMENT

54. After an interim or final order, decision or direction has been
entered, it is enforceable by a person as defined in this Part, as a judge-
ment or order of the Supreme Court on the day next after the date fixed for

compliance in the interim or final order, decision or direction.

55. Every person who fails to comply with any order, decision or
direction of the Board or who contravenes any provision of this Part or the
Regulations is guilty of an offense and on summary conviction is liable on

a first conviction to a fine of not more than $5,000.00 and on each subse-
quent conviction to a fine of not more than $10,000.00 for every day or part
thereof upon which such offense occurs or continues and is subject to any

other remedy provided or contemplated, arising from this Part.

APPEALS AND JUDICIAL REVIEW

56, (1) Notwithstanding anything in the Judicial Review Procedure Act or the
Statutory Powers Procedure Act an appeal under this Part may be made
on questions of law or fact or both and the court may affirm or may
rescind the order of the Board and may exercise all powers of the
Board and may direct the Board to take any action which the Board may
take and as the court considers proper, and for such purposes the court
may substitute its opinion for that of the :Board or the court may refer
the matter back to the Board for rehearing, in whole or in part, in
accordance with such directions as the court comsiders proper.

(2) The Statutory Powers Procedure Act and the Judicial Review Procedure

Act apply to this Part except insofar as they are inconsistent with

this Part in which case this Part shall govern.

57. Any person as defined in this Part is a party for the purposes of
the Statutory Powers Procedure Act and the Judicial Review Procedure Act,

those Acts notwithstanding.

58. Notwithstanding section 25 (2) of the Statutory Powers Procedure Act
an application for judicial review under the Judicial Review Procedure Act or

bringing of proceedings specified in section 2(1) of that Act, is an appeal
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within the meaning of section 25(l) of the Statutory Powers Procedure Act.

59. Any decision of the Board may be varied or rescinded by Act of the
Legislative Assembly of Ontario.

COSTS

60. Notwithstanding anything in the Judicial Review Procedure Act, the
Statutory Powers Procedure Act, the Judicature Act, the rules of practice
of the Supreme Court of Ontario, or the common law jurisdiction of the Su-
preme Court of Ontario, and notwithstanding anything in this Part, no costs
shall be awarded by the Board or any court against any person appearing on
any hearing, appeal or other proceeding pursuant to this Part, other than
the proponent of an action, unless such person makes an application for any
hearing, appeal or proceeding which is frivolous and vexatious, keeping in
mind the purpose of this Part. Failure of an applicant to appear at the hear-
ing, appeal or proceéding called pursuant to his application without reason-
able justification shall be deemed to render the application a frivolous

and vexatious one.

REGULATIONS

61. The Lieutenant-Governor in Council may make regulations pertaining
to any matter that may be necessary or expedient for the better implementa-
tion of this Part and to establish criteria for the exemption of any action
or category of action permanently or temporarily from the application of
this Part, but no regulation shall be effective unless prior public notice
of the proposed regulation has been given in accordance with the provisions
for the giving of notice in section 18 of this Part and, where the public
demonstrates interest and intention to participate, a public hearing by the

Board for the purposes of considering the proposed regulation has been held.*

62. Any person may apply to the Board for a hearing as to the revision,
revocation, or institution of a regulation under this Part. Upon such appli-

cation, and provided that the subject matter has not been dealt with in the

* See Appendix A: Suggested Amendments to Legal Aid Act
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preceding twelve (12) months from the date of the Board's original decision
on the matter, if any, the Board shall give notice as provided under this
Part and hold a public hearing, and upon the recommendation of the Board the
Lieutenant~Governor in Council shall revise, revoke or institute the regu-

lation in accordance with the Board's recommendation.®

MISCELLANEOUS

63. This Part applies to the Government of Canada and to persons and
actions subject to the exclusive legislative jurisdiction of Her Majesty in
Right of Canada only in so far as, pursuant to the British North America Act,
1867 and amendments thereto Her Majesty and such persons and actions are sub-

ject to the laws of Ontario.

64, Notwithstanding anything in this or any other special or general Act,
on and after the date of this Part being proclaimed in force the Environmen-
tal Review Board appointed pursuant to this Part has sole jurisdiction to
determine any matter which this Part gives it jurisdiction to determine
whether commenced under this or any other Part of the Envirommental Protection
Act or under any other Act, except that where a tribunal under any other Part
of the Environmental Protection Act or any other Act, has heard any evidence
in such a proceeding, such tribunal retains jurisdiction for the purpose of

completing the proceedings.

65. The Board shall, as soon as possible after the close of each calendar
year, make an annual report upon the work of the Board to the Minister, who
shall submit the report to the Lieutenant-Governor in Council and shall then
lay the report before the Legislative Assembly of Ontario if it is in session,

or, 1f not, at the next ensuing session.

* See Appendix A
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APPENDIX A

Suggested Amendments to the Legal Aid Act, R.S.0. 1970 and regulationms,

as amended, pursuant to sections 19, 61 and 62 of this Part.

1. Notwithstanding anything in the Legal Aid Act or regulations,

a certificate shall be issued to a person otherwise entitled thereto in
respect of any proceeding or proposed proceeding before the Environmental
Review Board. Section 39a(iv), b(i) and (ii) of Ontario Regulation #557
As Amended shall not be a bar to the issuance of a certificate pursuant

to this Section.

2. The Legal Aid Plan shall be entitled to disburse funds from the Law
Foundation of Ontario for the purposes of Part XIV of the Environmental

Protection Act.

3. In considering applications for Legal Aid in respect of any proceed-
ings or proposed proceedings before the Environmental‘Review Board, the
Legal Aid Plan shall take into account the purposes of Part XIV of the
Environmental Protection Act with reference to public interest and environ-
mental matters and shall favourably consider cases involving legal or
factual issues of general public importance. But if several persons make
application for certificates with regard to one such action as defined in
that Part, having identical interests in the matter, the Legal Aid Plan

shall have discretion to issue one group certificate to all such persons.
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APPENDIX B

Suggested amendments to the Employment Standards Act, R.S.0. 1970, chapter
147, as amended, pursuant to section 25 of the Environmental Protection Act,

Part XIV.

1. A person who believes he has been dismissed, threatened, or discrimi-
nated against pursuant to section 25 of the Environmental Protection Act,
1974, Part XIV may apply to the Director of Employment Standards for a
hearing seeking ‘
(a) reinstatement and recompense as if no such dismissal, threat or
discrimination had occurred; or
(b) consent to prosecute

or both.

2, In an application under section 1l(a) and in a prosecution pursuant
to section 1(b), if evidence on a balance of probabilities is given of the
matters referred to in section 25 of the Environmental Protection Act, 1974,
Part XIV, then unless the person named in the complaint or the person
exercising managerial cohtrol proves on a balance of probabilities that he
did not cause or permit the acts alleged he shall be
(1) (a) ordered to reinstate the applicant, or to refrain from doing any-
thing which the determination requires him not to do;
(b) ordered to recompense said applicant for loss of earning and
other employment benefits 1if applicable;
(c) ordered to pay full solicitor and client costs of the applicant;
(d) ordered to pay damages for wrongful dismissal, to be computed on
the basis of three times the amount in subsection (b), if
applicable; and/or
(2)guilty of an offence and liable on summary conviction to a fine not

to exceed $10,000.00.

3. The provisions of these sections are binding upon the Crown.
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COMMENTARY

Section 1

When one considers the pervasive influence of high-density urbaniza-
tion, industrial expansion, energy and resource exploitation and
technological advance, even the most sanguine observer of environ-
mental problems is filled with a sense of urgency about the prolifer-—
ation of hazards whose potential for harm is great, whose consequen-
ces are not fully known, and yet whose development is going forward
with great rapidity.l

Environmental impact assessment procedures are, as John Fraser, M.P.
for Vancouver South has said, a clear "insistence that we be sure we
know what we are doing before we announce that we are doing ig."2

To this end, a high-level Federal Task Force Report in 1972 argued
firmly and persuasively for an independent, non-partisan body to over-
see the process. We believe that such a body is essential to the
proper functioning of the impact assessment process, provincial or fed-
eral. Creating another anonymous regulatory agency would simply lock
the agency into the all-too-familiar pattern of invisible political
pressure and insulation from public view.

The establishmenz of the right of citizens to take part in this process
is long overdue. Providing them with the proper tools - both legal
and technical - is even further overdue. But having said that they
have such a right, the next obvious question is, "What substantive
right can they assert?"

Citizens should have the right to enforceable obligations, on the part
of government, to environmentally and soclally sound planning - planning
in the interest of the whole public - obligations to them simply as
members of the public concerned about the problems being raised.

As members of the public, citizens should be entitled to protection, for
example, of agricultural land, as well as of provincial parks and for-
ests and other public lands, from significantly disruptive activities.
They should have the right to environmentally acceptable highway and
airport planning, and to the wise control of finite resources and energy.

The dark ages of environmental rights as second-class rights cannot con-
tinue. In the long run, no one will escape the dis-—economies of environ-
mentally unwise activities.

Section 2(1)

The term "action" as used in this Part is not to be confused with
"action" as defined in the Judicature Act.
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The definition of "action'" in this bill has purposely been drawn in
its widest sense, to include policies, programs, operational practices,
etc. which may have significant environmental impact, and not just
single projects, such as, for example, Maple Mountain, the Arnprior
Dam, or James Bay. The justification for this proposition is legion.

A single project, like the visible portion of an iceberg, is only the
tip of a potentially far more serious problem. That problem, partic-
ularly with regard to government, is that early-stage, long-term com-
mitments and decisions are made without public review or reference to
environmental and social factors. These decisions and commitments
then give rise to, and provide justification for, numerous subsequent
individual projects.

Presently, citizens' objections are often local in focus, and come
into being only when a specific environmental threat, such as a power
station, Hydro transmission corridor, dam or highway, materializes.
Citizens are therefore reacting to a very late stage in the decision-
making process, the early stages of which were conducted behind closed
- or only partially open - doors. Basic governmental and private sec-—
tor commitments are often made long before all factors are weighed,
and before citizens realize what is happening and how it affects them.
This leaves them unable to react otherwise than as victims.

For example, a recent Ontario government notice for hearings before

the Ontario Energy Board, on Ontario Hydro's application for expansion
of facilities and Generation Development Program for the period 1977-
1982, consigned consideration of environmental factors, "including the
siting of power stations and transmission corridors," to other govern-
mental agencies, presumably environmental in orilentation, at an undeter-
mined future time. With such a time scheme in effect, it would be im-
possible, for practical purposes, for an environmental agency to say,
for example, "In Thunder Bay all possible sitings of power stations
present unacceptable environmental risks," because an earlier decision
had fixed the program demand forecast at a certain level.

By the time citizens can connect, for instance, a local proposal for a
new Hydro power plant with a prior governmental program expansion ap-
proval, they are likely to find that the option of no power station at
all - perhaps in certain cases the only environmentally and socially
sound one - 1s gone.

It seems clear that an Environmental Review Board, if it is really to
provide an early environmental input into governmental decision-making,
should be able to require environmental impact assessments for policies
and programs, as well as for localized projects, so that the total en-
vironmental impact on the province can be comprehensively geviewed in
time to avert unacceptable environmental and social costs.

It would be misgulded judgement to require strict assessment only of
specific, highly visible project proposals which merely implement pol-
icies formulated much earlier, Such a process would lack the leverage
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that assessment at a much earlier stage of policy fo{aation could
exert to bring about environmentally sound planning,

The application of the provisions of such a bill to "continuing and
operational practices', especially governmental actions with signif-
icant environmental impact, such as an ongoing long~term highway con-
struction program, is firmly supported by other sources. Because

an action may have been approved before a bill such as this comes into
force, does not mean that its significant "spillover" impact to a time
when the bill would apply should be ignored. "It would be ironic,"
one author has suggested, "if actions which threatened endlessly repe-
titious environmental injury could escape [the bill's] reach much more
easily than new proposals which had only one chance."l2 1In this con-
text, the program impact statement approach would be highly useful for
evaluating long-standing activities which are overdue for an environ-
mental review.

Sections 3(4) and (5)

After four years' experience with the U.S. National Environmental Pol-
icy Act (the U.S. statute requiring environmental impact assessments),
a prime deficiency has become apparent in that Act. In every instance,
the proponent of an action (one of the many federal agencies) also has
the initial power of decision on whether that action shall proceed,
subject to court appeal. Such a process naturally tended and tends to
breed indifference to environmental requirements, since most federal
agencies have a prior mission orientation which ignores environmental
concerns.—>

After studying these developments in the U.S., an Environment Canada
Task Force recommended the creation of an independent body to do this
reviewing in Canada.

Our recommendations regarding independence of the Environmental Review
Board, outlined in these two subsections, are not inscribed in stone.
There are undoubtedly other methods of achieving the same end, several
of which will be mentioned briefly in this commentary. The purpose of
enumerating them, however, is to highlight the need for serious public
and governmental consideration of this institutional suggestion and to
elicit further thought on the matter.

The Federal Task Report of 1972 argued strongly that if an Environmen~
tal Review Board is to fill its proper role in the process of environ-
mental impact review, "its independence must be assured and must be
obvious. Accordingly, its members must be appointed for their expert-
ise and disinterest."l4 The report went on to stress that to confirm
its independence and disinterest, '"the Board would have none of the
regulatory, administrative or other routine responsibilities of a de-
partment of government; nor should it in any way be part of any depart-
ment. To preserve its flexibility the Board would have authority to
call upon personnel of government and engage the services of non-gov—
ernment experts when required.'15
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Methods of establishing independence and disinterest, other than those
listed in our sections 3(4) and (5), might include the Board's estab-
lishment as a Crown Corporation (an example: the Science Council), as
the Task Force Report suggested, or at least the subjection of its
members to evaluation by a standing committee of the legislature and
ratification by the whole legislature.

Section 5(1) and (2)

Section 5(1) is a consolidation of several procedural requirements
presently in effect in other jurisdictions. The requirement that
"every proponent of an action'" submit an affidavit containing certain
basic information - though not an environmental impact statement - to
the Board, is derived from a requirement in the Maine Site Location
Act.l7 Under this scheme the Board can, as does its Maine equivalent,
begin to ascertain how much growth or where such growth and develop-
ment is taking place in the province, and what impacts this may have
on the province's resources and environment.

Regulations can, of course, exempt classes of clearly trivial matters.
But for gray areal8 class exemptions, as is recognized by the U.S.
Council on Environmental Quality, 'the significance of a proposed
action may vary with the setting, with the result that an action that
would have little impact in an urban area may be significant in a rural
setting or vice versa."l9 Therefore, unless the Board has some prelim-
inary information upon which to decide whether an environmental impact
statement 1s necessary, and whether the public should be alerted so
that it can raise objections if necessary (see section 8), many poten-
tial environmental problems may be overlooked. It is also open to a
proponent who realizes that what“he is proposing will certainly be
deemed to need a full-blown assessment to file one with the Board,
thereby speeding up the process toward a final determination.

The requirement that the first filing of information be done '"mo later
than the feasibility or planning study stages" is derived from a number
of court decisions in the U.S. where the question of timing has been at
issue,20

The basic premise here, as in section 4, is that a continued commitment
of findncial and other resources beyond this stage works to foreclose
alternatives. To go beyond this stage without Board and public review
creates a momentum for a "go" decision which can be reversed only with
difficulty.2l ‘

Section 5(2) is also designed to avoid the same problem, and is derived
from a similarly worded section of the California Environmental Quality
Act of 1970,22 City of Winnipeg Guidelines?3 also recognize the value
of this early stage of control of government proposals by tying envir-
onmental statements to budgeting requests.
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Section 7

This section sets out a number of conditions which, if met by a partic-
ular proposal, would cause it to require and environmental assessment.
Several court decisions,24 the U.S. Council on Environmental Quality,24a
the California Environmental Quality Act,25 and statements by Ontario
officials?5a enumerate many of these factors, especially with reference
to their cumulative effect.

7(k): Several Canadian sources have similarly recognized this cumula-
tive index.26

7(1): New technologies and establishment of pilot projects were rec-
ognized by a recent U.S. federal decision2’/ as requiring assessment.

Sections 8(1), (4) and (5)

As CELA has noted previously,28 a serious difficulty arises with a dis-
cretionary screening mechanism?9 for making threshold determinations of
the significance of a proposal and its need for an environmental assess-
ment, if those decisions are not subject to possible further public
questioning and appeal. This is especially true in the "large gray
area" of proposals, of which some will be significant and others will
not.30 As P.S. Elder, Professor of Law at the University of Calgary's
Faculty of Environmental Design, has written, "Of what use is it to
cut environmental deterioration from individual sources by 907 1f ex-
ponential growth results in ten times as many sources of degradation."31
If there is no mechanism which the public can set in action to guard
against the potential, and inevitable, errors in judgement which a dis-
cretionary and non-reviewable decision might contain, then the public
might be left with environmental assessments being required for only
those projects where it is found convenient, from an administrative
viewpoint, to do so. We think it necessary to add the provision of
section 8(1) to any environmental assessment bill for the greater in-
tegrity and closer scrutiny it would ensure.

Section 8(4) and (5), with appropriate changes for their inclusion
here, are from the Ontario Health Disciplines Act, 1974.32

Section 11

The requirements laid down here for the contents of an impact statement
find support in the provisions of several U.S. statutes,33 the U.S.
Council on Environmental Quality Guidelines,34 and the City of Winnipeg
Guidelines.35

With respect to section 11(i), for example, support for the inclusion
of th%s requirement comes from the California Environmental Quality
Act,3 the U.S. Environmental Protection Agency,37 and several court
decisions.38 The concern expressed in section 11(i) was also acknow-
ledged during the proceedings of a recent national conference on envir-
onmental impact assessment in Canada.39
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Section 12

The requirement that environmental impact statements be comprehensible
to the general public has been supported by many sources.,

Section 15(1)

The requirements in this section place the responsibility upon the
proponent of an action to show that his proposal is reasonable; i.e.
that what he wants to do is consistent with the public welfare, and that
there are no more feasible or prudent alternatives for getting the job
done. To put the onus on the proponent is a simple matter of common
sense, for we expect a proponent of any activity to have considered

all reasonable avenues to his goal. To ask him to support his decis-
ion 1s merely to ask that he reveal the process which he must already
have undertaken, if he operates rationally and with the public interest
in mind.41

The wording for this section comes from a recent decision under the
Maine Site Location Act#2 referred to earlier.

Section 17

The impetus for this section comes in part from recent decisions by
Canadian tribunals. They have tended to ignore the dis-economies of
proposals from an environmental and social standpoint, which are often
greater than the expected economic benefits of such proposals.43 As with
the requirements in section 15(1), the responsibility for provision

that a proposal's total costs will not exceed its total benefits should

rest with the person who proposes the action. He is the one with the facts:

and figures, and who stands to gain the most from the proposal. Society
should not be put in the position of conferring a benefit on a proponent
- 1if from the private sector - if the effect of that action is to impose
burdens on other segments of soclety less able to afford them.

Section 17(b) is derived substantially from a similarly worded section
in the Maine Site Location Act,%4

Section 19

If we are to establish and maintain the opportunity for public review
before decisions affecting the environment are made -~ 1f we are to
operate on the assumption that public participation is legitimate in
matters that affect the general public welfare - then we must make it
possible for members of the public to equip themselves with the neces-
sary tools to participate knowledgeably and intelligently. This means
that we must provide the economic means for them to make representations
which are legally and technically adequate. To continue as we have,
with proponents spending hundreds of thousands, if not millions, of
dollars in preparation for hearings, and citizens having virtually
nothing with which to prepare, is hypocrisy. Under such circumstances
there simply is not going to be a sophisticated explication of tech-
nical or policy issues. Surely this is an obvious conclusion to be
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drawn from the recently completed Pickering Airport Inquiry.45

As a first step, therefore, we have adopted the figure as represented
in section 19(1) (a) for assistance to objectors. It is based on ap-
proximate sums of money that have been made available, for example,
to Indian groups opposing the James Bay Project and to environmental
and Indian groups intervening in the Berger Commission Inquiry into
the Arctic Gas application to build a pipeline up the Mackenzie Valley.46
Of course, these sums may be inadequate to the task required of them.
But they are a solid beginning based on several reliable precedents
which, 1f institutionalized, would put citizens in a vastly better
position than they are in now. :

One author has suggested that .17 of capital costs might be necessary
in certain instances. '

Subject to section 10, and perhaps as a slightly different approach,

it might be possible to have the Board commission an environmental
impact study and have it paid for by the proponent. Such a provision
is in practice in California under the California Environmental Quality
Act.48  This might reduce the amount of money that intervenors would
need to have thelr own studies done, as well as taking the preparation
of environmental impact statements, as suggested in section 10, out of
the hands of the proponent. This process is presently at work to some
extent in the Berger Commission Inquiry, in that the ‘government's
assessment group (GAG) has done some studies which followed the comple-
tion of the proponent's, albeit with considerably less money.

Having the impact study done by a consultant commissioned by the Board
might help to eliminate the problem, faced by the Indians in the James
Bay case, of lack of sufficient time to prepare their submission.

Section 20

These remarks also apply to matters of appeal under sections 8, 56 and
57 of this Part.

For too long in this province and this country, reaction to a provision
such asg section 20(1) has been similar to the following, from the Hon.
Otto Lang:

"As worded, this [section] could have the effect of frustrating
even the most essential of economic developments, for example
by allowing a small number of determined individuals to force
protracted hearings at public expense in every such case regard-
less of the circumstances, and without being required to demon-
strate any interest that could be tested as being worthy of
recognition,"49

This argument misses ‘the heart of the environmental problem. The criti-
cal question, for example with reference to section 8, is 'Why
is not this proposed action, which may have substantial effect upon the
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environment, required to comply with the impact assessment process?"
Whether a citizen who has decided to intervene is living where he

will be flooded out by a particular dam, or displaced by anuclear power
plant or airport, is logically, and should be legally, irrelevant to a
consideration of the public policy issues involved.

The absence of a traditional property interest - which seems to be re-
ferred to in the above quotation from Mr. Lang - hardly suggests that
intervention 1is inappropriate. What about the disposition of provin-—
cial park and other public lands to commercial interests? What about

a proposed program of ocean dumping? What about radiatlon contamina-
tion? What about the possible destruction of endangered species? Such
potential environmental problems, and many others, would affect all
citizens in common. Yet who, by Mr. Lang's standard, would have stand-
ing to challenge these and other potential environmental insults?

Indeed, there has been recent judicial cognizance in Canada of the need
to broaden standing in this context. Matas, J.A. saild in Stein v. City

of Winnipeg:

As for the suggestion that there would be a proliferation of law
sults, Laskin, J., said at pp.2 and 3 of Thorson 1201

"I do not think that anything is added to the reasons for de-
nying standing, 1f otherwise cogent, by reference to grave
inconvenience and public disorder.... The Courts are quite
able to control declaratory actions, both through discretion,
by directing a stay, and by imposing costsi .... "

He continued:

Sec. 653 has created an obligation to review the environmental impact
of any proposal for a public work which may significantly affect the
quality of human environment. If that section is not to be consid-
ered as a mere pious declaration there must be inferred a correlative
right, on the part of a resident, in a proper case, to have a question
arising out of the sections adjudicated by the court. In the case at
bar, taking into account the facts outlined above, I am of the opinion
that nghnhas the status to bring this action for the court's consider-—
ation.

It would not be useful, however, to attempt a modified version of stand-
ing, as was done in British Columbia under the B.C. Pollution Control Ac_t.52

Moreover, in response to the other concern expressed by Mr. Lang (and
no doubt by others) that a standing provision such as is proposed here
would lead to unconsclonable delays of essential developments, the fol-
lowing should be noted.

It appears so far that major delays, in the U.S. for example, have been
caused by administrative agencies trying to prevent public interest
groups from particirating, and by the U.S. Justice Department arguing the
govereign immunity defence, namely that '"the Queen Can Do No Wrong"
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(otherwise known in Canada as crown immunity), and that organizations
representing thousands of eitizens dedicated to the protection and
conservation of the environment have no business "interfering" with
government and business arrangements - for example, those concerning
the fate of the Mineral King Valley in California.?3

It is only in this context that "delay" is an undesirable cost which
ought to be eliminated.

With respect, the point at issue should not be procedural skirmishing
on standing. Such an approach is time-consuming and expensive, and
distracts attention from the truly.important matter to be decided.
That matter is the necessity of making intelligent and well-informed
decisions in an environmental context.

Moreover, the power of the Board and the courts to dispose of 'truly
frivolous" objection554 should enable them to deal adequately with

this concern.

Sections 21-25

The present impediments to access to information, and the effects of
these impediments on informed decision-making, have been amply dealt
with by Prof. A.R. Thompson.33 '

The Canadian Bar Association has also, in this context, supported
greater public right of access to information on environmental imgact
studies "and all other information obtained through public funds".-6

These sections have been drafted to reflect those concerns, but at
the same time care has been taken not to allow unwarranted and damag-
ing invasions of privilege.

The change from present Canadian law found in section 24 is derived
from the U.S. Freedom of Information Act.3/ Otherwise the present
rules of court and evidence apply.

Section 25 has been included because of the chronic problem of inter-
nal pressures on employees, in govermnment and elsewhere, to keep silent
on sometimes vital matters. In an environmmental context, this is
simply unacceptable., Irreversible damage can often be prevented if
information is made available in time.>9

Section 26

Citizens acting in the public interest often find themselves stymied
by the hearsay rule. They may have govermment and municipal reports
and studies supporting their position, but are unwilling to call the
authors because of expense, time, or lack of cooperation by the author.

The Select Committee on the Ontario Municipal Board recognized this
deficiency in Board hearings in recommending that "The Board should
make a practice of accepting reports and other written material without
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insisting on the author giving oral evidence.
"However,'" the Committee continued, '"such authors, including officials

of the various ministries, should be available (after adequate notice)
for examination before the Board if the Board requires their presence.'60

Sections 27-53

These sectlons are adapted from corresponding sections of the Ontario
Municipal Board Act, with some changes to provide for greater effect-
iveness, independence, public participation, accountability to the pub-
lic, and consistency with other sections of this Part.

Section 28(2)

Neither the members nor the employees of the Board are bound by sec-
tion 10 of the Public Service Act. This "oath of secrecy" section
forces all civil servants to swear not to give any person any infor-
mation or document that comes to his knowledge or possession by reason
of his being a civil servant.

The result is that civil servants are afraid to give even harmless in-
formation to their real employers, the public.

This section reinforces section 24, which does not open all government
information to scrutiny, since it retains worthy claims to privilege.
We have not interfered with the common law rules for determining what
materials are privileged.

Section 31

This section is similar to Recommendation XIX of the Select Committee
on the 0.M.B.: "Except at preliminary hearings and appeals from com-
mittees of adjustment and land division committees, where a single
Board member could preside, every application to the O0.M.B. should be
heard by at least two members.'

We have increased this to three members as a greater safeguard for im-—
partiality, and to avoid the problem which might arise should two mem-
bers hear a matter, disagree and go to a third, the Chairman, who was
not present at the hearings, for a tie-breaking decisionm.

Our reasoning is similar to that of the Select Committee:

* "With a large number of Board members all sitting individually
at separate hearings, the frailties of human nature make it
likely that certain inconsistencies will creep into the Board's
approach to matters that should, for fairmess, be treated uni-
formly. Beyond that, it disturbs this Committee to know that
one member of an appointed body is thus empowered to overrule
the elected council on a matter of far-reaching and intense
concern.
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"For this reason, the Committee believes there 1s a clear advan-
tage in having two or more members hear all contentious appli-
cations."61

Section 56

See section 8(5). For greater clarity, we have included this section
of the Ontario Health Disciplines Act, both with specific reference
to hearings pursuant to section 8, and with general reference to the
whole of this Part.

Section 57

The purpose of this action is to facilitate the expansion of the con-
cept of standing, as discussed in section 20.

Section 58

We assume that, under section 25(1) of the Statutory Powers Procedure
Act, an appeal operating as a ''stay in the matter" implies that the
proponent cannot proceed while the decision on the appeal is pending.
We have dealt with this problem in section 4, but for greater certainty
we wish to ensure that, if this interpretation of the meaning of "a
stay in the matter'" is correct, it will apply to applications for ju-
dicial review and to the proceedings specified in section 2(1) of the
Judicial Review Procedure Act, as well as to appeals under section
25(1) of the Statutory Powers Procedure Act.

Section 59

The purpose of this section is to provide a public procedure for vary-
ing decisions of the Board or a court, and to ensure that debate, vis-
ible to the public, on the merits of such a change will occur before a
decision 1s made, not afterwards. :

Final determination by the Cabinet, acting in secret without being re-
quired to make public the reasons for its decision, is not the best
method for instilling confidence in parliamentary democracy. 2

Moreover, such a requirement does not infringe on the paramount right
of the legislature to approve actions it feels are in the public inter-
est. If the legislature wishes an action to go forward, there is al-
ready firm precedent in this province for it to override the approp-
riate tribunal by special Act in the manner outlined here.

Section 60

The effect of this provision would be to institute a '"one way cost
rule."64 Citizens bringing bona fide objections would otherwise

be unreasonably hindered,or prevented from receiving a full and fair
hearing, by the threat of costs.
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This appears to be an unwritten yvule of the Ontarioc Municipal Board
in its present procedures for facilitating citizen objections: it has
awarded costs to objectors, but has never awarded costs against them.

The mechanics of this proposal would still leave available to the
Board or the court the usual discretion as to costs where the objec-
tion has no merit, but a "Sandbanks" objection®® could no longer be
categorized as "frivolous and vexatious'.

Indeed, there has been recent judicial recognition of the barrier
which costs present to the vindication of the rights of citizens.
The Hon. Edson L. Haines, of the High Court of Justice for the Pro-
vince of Ontario, noted in the December, 1973 issue of the Canadian
Bar Review:

"Our citizens must have confidence in our system of civil just-
ice. 1Its availability at minimum expense is essential....
There is only one obstacle in the way, and that is our system
whereby the loser pays the costs of the winner. The result is
that only the poor financed by Legal Aid or the very rich can
afford to exercise their rights.... To the man of modest means,
costs can be ruilnous....

Why should a taxpayer be obliged to place his home, his earn-
ings and his resources on the line as a condition to the exer-
cise of his rights?"

His Honour went on to say:

"There will be those who say the penalty of heavy costs prevents
overcrowding of our civil courts. They provide their own ans-
wer. By making 1iti%ation expensive, they discourage those who
would seek justice."67

These remarks are equally applicable to the public hearing and appeal
situations contemplated in this section., It should be noted that our
section, as worded, would also allow the Board to decide not to in-
voke the costs rule against the proponent. The effect of this would
be that each side would pay its own legal and technical expenses, the
prevailing system in the U.S. and the one suggested by the Hon. E.L.
Haines.

Sections’ 61 and 62

The requirements set out in these two sections, relating to regula-
tions under this Part, do not pretend to be exhaustive. The principle
which it is, however, necessary to get across is that regulations are
often vital to the efficient working of a statute, and that therefore
the public should have input into the process of making them.

This view has been supported by the Canadian Bar Association®8 as well
as other sources®9, with reference to the setting of standards for
environmental quality. We feel that there is no rational reason for
excluding the public from the making of environmental impact assess-
ment regulations,
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