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At its meeting held on February 1l4th, 1974, the Executive Policy

Committee passed the motion:

“That the Board of Commissioners be instructed to prepare
guidelines for the timing, content, methodology and re-
sources relative to tihe preparation of future Environmental
Impact Reviews required under Section 653 of the City of
Winnipeg Act."
Section 653 requires that an Environmental Impact Review be prepared
to assess the potential effects of certain public works proposed by
the City. This legislative requirement reflects the growing concern
©of our society to anticipate, and prevent or minimize, deleterijious
changes in the environment. Any guidelines adopted for the fulfill-
ment of this requirement should be directed towards ensuring that the
decision of Council with respect to a public work is based on the most

complete assessment of potential effects that the administration can

reasonably provide.

In addition to a concern for a comprehensive assessment of potential
effects, the need for anticipation of change establishes as a major
concern the institution of the Environmental Impact Review at the
earliest possible stage of project development. >An attempt to ensure
that the chosen alternative will be the least expensive in terms of
the human envizénment may, indeed, ensure that it is the least expen-

sive in several contexts, since:



"Experience in existing orograms has clearly demon-
strated that it is more economic to incorporate
environmental objectives at the conceputual stage of
a project than to provide abatement equipment and
restorative efforts as an afterthought.”
oo Green Paper on Environmental Assessment,
Ontario Ministry of the Environment, \
September, 1973.

and, since it is likely that a clear demonstration of the considera-
tion of such environmental objectives would prevent the City from

becoming involved in litigation with respect to certain works.

An extensive review of literature on the subjects of the philosophy
and methodology of such Environmental Impact Reviews has provided
practical criteria by which to incorporate an effective and efficient

Review Process into the existing administrative and political structure

of theCity of Winnipeg.
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INTRODUCTION

Section 653(1) of the City of Winnipeg Act states:

"In addition to the duties and powers delegated to the
Executive Policy Committee by this Act or by council,

the Committee shall review every proposal for tihe under-
taking by the city of a public work which may signifi-
cantly affect the quality of the human environment and
shall report to the council before such work is recommended

to eouncil on,

a) the environmental impact of the proposed workj
b) any adverse environmental effects which cannot

be avoided should the work be undertaken; and
¢) alternatives to the proposed action.”

The implementation of this section must be based on certain key phrases:

“proposal for the undertaking by the city of a public work”

It would seem 16gical that a concept only becomes a formal proposal
when‘it is included in the Estimates, and that undertaking includes
the committment of monies to any phase of implementation of a public

work, such as design or land acquisition.

"a public work which may significantly affect

the quality of the human environment"
The decision on potential significance rests solely with the Executive
Policy Committee since only this Committee can commission an Environ=
mental Impact Review. Thus, every proposal for a public work must be

reviewed by the Committee to decide the issuance of significance.
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"and shall report to the council before such work
is recommended"

Since the completed Environmental Impact Review is required by the

Executive Policy Committee before the Estimates can proceed to Council,
it would seem necessary that the decision on significance be made at
the earliest opportunity in order to guarantee that adequate Reviews

'

are prepared.

“the environmental impact of the proposed work"

The scope of an Environmental Impact Review must include, in addition

to obvious physical impact, impacts on the cultural, social, or economic.

components of the environment. Positive and negative, direct and in-

~direct, short-term and long=texrm, qualitative and quantitative effects

must be considered. In oxrder that all Reviews be adeguately comprehen-
sive it is necessary that GUIDELINES be adopted by the Executive Policy

Committee establishing a standard requirement for content.

Based on these parameters, the following report will discuss:

1) the timing of stages in a recommended Review
Process,
2)° the allocation of resources necessary to prepare

consistently adequate Reviews,

3) recommended Guidelines for the methodology and
content of all Environmental Impact Reviews.
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GUIDELINES: REVIEW PROCESS

The timing of the stéges in any Review Process must necessarily depend
on the reference in Section 653(1l) to "proposal for the undertaking ...
of a public work", with the implications that:
a) a FORMAL proposal must have been made, and
b) the commitment of monies to any phase of imple-
mentation of a proposal MAY require an
Environmental Impact Review.
Although, in practice, the assessment of potential effects of a project
may begin well before it is formally proposed, in cases with obvious
significant effects, the Review Process will be considered to encompass
only those proposals which have been submitted for some degree of fund-

ing, i.e. as a part of either the Current or Capital Estimates.

Further, since the issue of significance may be decided only by the
Executive Policy Committee,it would be necessary to include all such

proposals in the Review Process.

Thus, the FIRST STAGE of the Process constitutes the identification 6f
Call proposals for the undertaking of a public work, for submission to
the Executive Policy Committeé. It is suggested that a recommendation
would accémpany the submission, indicating which proposals might be
deemed to be significant and the reasons for such recommendation, to

facilitate the necessary review by the Comnittee.
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Extracting the GENERAL definition of "works" from the City of Winnipeg

Act, we have:

" fabrics made, built, constructed, erected,
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extended, enlarged, repaired, improved, formed
h or excavated by means of, or with the aid of, human
skill and human, animal, or mechanical labour."”

Thus, virtually every physical undertaking of the City, whether de~
velopment, redevelopment, or rehabilitation, must be submitted to the
Executive Policy Committee for a ruling on significance before con-

sideration is given to its funding.

The administration of such a correlation of proposals from so many
departments of the City would logically fall under the aegié of the
Board of Commissioners. However, because of the necessary scope of
 thié procedure, it is suggested that the Board delegate tﬁé task of k£
identification and recommendation to an inter-departmental committee,

and further that this Review Committee be constituted of:

a member of the Law Department,

in order that proposals which might in the absence
of a Review, involve the City in litigation, be
recommended to be deemed significant and have En-
vironmental Impact Reviews prepared;

the Director of Operations, Department of Works and Operations,

since it may Dbe expected that the great majority
of public works proposed would be generated by this
Division of the administration;
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the Chief Planner, Environmental Planning Division,

since it may be expected that a substantial portion of
any potential significant effects would occur in areas
currently the responsibility of this Division;

4 the Assistant Director of Public Welfare, Welfare Department
since it may be expected that major public works might
have significant effects on the social component of

J the environment.
With the founding of the Review Committee, the various civic depart-
ments could be directed to submit all formal proposals for sufficient
review before such proposals proceced to the Standing Committees of
Council as part of the Current or Capital Estimates. The proposals
could then be presented to the Executive Policy Committee with recom-

mendations on significance, concurrently with the presentation of the

Estimates in the other Committees of Council.

It is suggested that the CRITERIA be adopted for the use of the Review
Committee in making its recommendations on significance to the Board of

Commissioners and Executive Policy Committee:

1) A proposal should be recommended as significant if it is likely
to produce any major deleterious change in the existing human
environment.

2) ' A proposal should be recommended as significant if it is likely

to produce both major positive and major negative changes in the
existing environment, but the balance of such changes appears to
be positive, or is not readily evident.

3) A proposal should be recommended as significant if it is likely
to be controversial.



4) A proposal, or group of proposals, should be recommended as
significant if the overall or cumulative effects of the pro-
posal or proposals, in conjunction with existing works, or
with each other, is likely to produce any major deleterious
change in the existing human environment.

Each department should review the typical class of proposals that it

makes and with the Review Committee should develop methods to identify

proposals which are likely to be recommended as significant.

Although the City of Winnipeg Act does not exclude proposals with sig-
nificant positive effects from the Review Process, it is suggested that
the expense of preéaring gfﬁgnsive Environmental Impact Reviews for such
pProposals cannot bé justified. However, if a proposal appears ﬁo include
negative effects, whether or not these effects are outweighed by positive
effects, it should be recommended as significant, in order to prevent a

.delay at a later'stage of the Process.

If. it appears to be obvious that a pfoposal will be recommended as sig-
nificant, but the proposal is not sufficiently developed to be submitted
formally, the generating Department should submit an evaluation to the
Review Committee if it appears that the preparation of an Environmental

Impact Review were best begun at an informal stage of the Process.

The SECOND STAGE of the Review Process constitutes the decision of the
Executive Policy Cormittee on which proposals are significant, and its
subsequent directive that an Environmental Impact Review be prepared for

each such proposal.
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'%{?he decisions made by the Committee must necessarily be pgblic, in
order>ﬁhat citizens may make representation to the Committiee to for-
vward additional proposals to the Environmental Impact Review stage, if
these appear to be significant only to the public. By this means, the
éify may ensure that proposals of marginal significance are included in
the Review Process, rather than face litigation at a later stage. It
must be noted that proposals as contained in the Estimates will be
tabled in the Standing Committees of Coﬁncil concurrently with their
review by the Executive Policy Committee. Certain proéoséls may become
controversial for no other reason than that publiec reaction was not

taken into consideration at this stage of the Review Process.

The THIRD STAGE of the Review Process constitutes the actual prepara-

tion of the necessary Environmental Impact Reviews,

The resources necessary to this end, and the content and methodology of

the Reviews themselves, are treated in subsequent sections of this report.

The FOURTH STAGE of the Review Process constitutes the submission of

Qhe completed Environmental Imﬁact Review to the Review Committee in
order that its adéquacy under the Act may be determined. It\is hoped
that the communication between the Review Committee and the Task Force
preparing the actual Review would obyiate the need to redraft a report
but cases may arise in which legislative requirements have not been ful-
filled. The Review Committee would ensure, at this stage, that completed
reports submitted to the Board of Commissioners ahd the Executive Policy
Cpmmittee were, indeed, sufficient to permit a pfoposal to proceed if

this be the decision of the Executive Policy Committee.
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The FIFTH STAGE of the Review Process constitutes the tabling of the
Environmental Impact Review in the Executive Policy Committee, and that
Committee's discussion of both the report and a recommendation in

texrms of the Current of Capital Estimates of which the significant pro-

posal forms a part.

again, such discussion must necessarily be public in order that citizens
may later make representation to the Committee or Council with respect
to the report or recommendation. In fact, the publication in draft form
of the Environmental Impact Review would be necessary to allow meaningful
publiec reaction. Féilure to consider public reaction to the proposal,

or to the Envirqnmental Impact Review, may result in considerable delay
in budget approval, if this public reaction were considered a£ the Muni-

cipal Board level, or in the Courts.

The SIXTH STAGE of the Review Process constitutes the report to the
- Council by the Executive Policy Committee on the Environmental Impéct

of the proposed work and Council approval or disapproval of the proposal.

If it is approved, the FINAL STAGE of the Review Process is ongoing
Review through the final stages of design in order to provide for all
possible mitigation of adverse effects. The Process ends with the com-

pletion of the project.
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GUIDELINES: RESOURCES

The Task Force to prepare the Environmental Impact Review itself,

should satisfy the following reqguirements:

1) It wust be so constituted that it does not jeopardize confi-
dentiality in those cases where this is essential to the
expeditious evolution of the proposal.

2) It must both be, and appear to be, unbiased and objective.

3) It should comprise, or have at its disposal, the necessary
expertise in all appropriate fields.

4} It should be able to develop consistency with respect to
methodologies employed and impacts evaluated.

5) It should be so constituted that it facilitates the establish-
" ment of environmental objectives as an integral part of the
conceptual stage of development of a public work.
It is suggested that the Task Force be established within the adminis-
tration in order to meet the requirement of confidentiality (1), drawing
upon the various civic departments in accordance with the kinds of
expertise judged to be relevant to the issue under review (3). When

the expertise required is not available within the administration, pro-

vision should bhe made to engage appropriate consultants.

Thus, the.composition of the Task Force will vary with each particular
proposal under review. However, it is necessary to ensure consistency~
in approach and methodology (4}, and to consolidate the experignce
gained in the preparation of a series of Environmental Impact Reviews,
since both consistency and experience will determine the future effi-

ciency of the process.,



It is, therefore, suggested tnhat a permanent Core Committee be

established around which each Task Force can be built.

In order to maintain consistency and efficiency, the Core Committee
would assemble the appropriate Task Force in response to a directive
to prepare a Feview. It would co-ordinate the inputs from the various
Task Force members and initiate further research which may be réquired
as a response to these inputs. It would seem logical that the Core

Committee also compile the actual Environmental Impact Review.

These responsibilities of the Core Commnittee would necessitate that it
remain small in the‘interests of efficiency, and tﬁat its membexrs be
drawnlfrom areas of the administration which maintain a general over-

. view of City development in order to facilitate both the placement in a
general context of a specific proposal and the co-ordination of inter-
disciplinary effort. It is suggested'that in order for this Core Com-
miétee not to be obviously biased, it should include members of the agency
which initiates thé proposal or members of the Review Committee which

screens all public works proposals (2).

"Since the required general overview is presently available within the
Department of Environmental Planning already eﬁgaged in functions which
require the co-~ordination of inputs from other civic departments; and
since the various departments of Works and Operations will each, from
time to time,be the proponent of a public work; it would seem appropriate
that the Core Committee be drawn from the staff of‘thé Department of

‘Environmental Planning.
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Specifically, it is suggested that the members of‘ﬁhis'Committee be
the four incumbents in the positions of Head of Research, General
Paevelopment Plan Co-orxdinator, District Plan Co-ordinator, and Urban
Development and Special Projects Officer. These positions afford both
ﬁhe‘required generaL overview and the interaepartmental contacts, at
the operational level, necessary to the expeditious establishment of a

Task Force possessed of the requisite expertise.

It is further suggesﬁed that, in order to consolidate experience and
ensure consistency o} approach and methodology, the Head of Research be
directed to maintain and update a library of materials relevant to the
North American, and garticularly Winnipeg, experience with Environmental

Impact Reviews.

It is to be expected that the interdepartmental communications estab-
lished through thg Core Committee within the Task Force structure, will
further the aim of making environmental objectives an integral part of

the conceptual, as well as subsequent, stages of development of the public

worke.
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GUIDCLINES:: METHODOLOGY AND CONTENT

Guidelines for the preparation of Environmental Impact Reviews should
be sufficiently comprehensive to ensure adequate consideration of the
various components of the human environment yet, at the same time,
sufficiently general and flexible tovapply to ANY proposal for a public
work, Thus, rather than developing a speéific set of guidelines to be
directed towards each particular class of public works, the following
Guidelines are intended to apply to ALL Reviews concerning any type of

public work.

The Guidelines are intended to give direction to the Task Force pre-
paring the Environmental Impact Review, the ReQiew Committeé, the Board
of Commissioners and the Executive Policy Committee, in order that the
Council be provided with a sound and comprehensive basis for a decision

regarding the proposed public work.

In addition, the Guidelines are intended to ensure thgt each Environ-
mental Impact Review fulfills the legal requirements of the City of
Winnipeg Act. Although the question of Environmental Impact Reviews
is without exact Canadian judicial precedent (see 2ppendix "B") it is

notevorthy that Section 653 is derived from the American National

Environmental Policy Act of 1970. Therefore in formulating Guidelines
to ensure the preparation of an ADEQUATE Review reference has been made
to the American experience in administering this Act, including over

250 court cases.
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While the Winnipeg legislation is somewhat less comprehensive than its
American counterpart, the question IS judicially untested in Canada and
the American experience dictates that caution‘be exercised in the formu-
lation of Guidelines, to ensure that Reviews are not subsequently deemed

to be inadequate by the Courts. Thus, it would be preferable for the

. .
Reviews to be overly, rather than insufficiently, comprehensive in order

to meet anticipated requiremwents of a judicial interpretation of Section

653.

The Guidelines recommended for adoption by way of resolution are:

1. INTELLIGIBILITY

THE ENVIRONMENTAL IMPACT REVIEW SHALL BE PREPARED IN SUCH A WAY THAT.

IT MAY BE FULLY UNDERSTOOD BY THE LAYMAN,

Highly technical terminology and analyses should be recast in
layman's terms in the body of the draft Review, but could be
attached verbatim as appendices. This provision should apply

to maps and diagrams as well as text.

2. ASSUMPTIONS

THE ENVIRONMENTAL IMPACT REVIEW SHALL EXPLICITLY STATE ANY MAJOR
QUALITATIVE OR QUANTATIVE ASSUMPTIONS CENTRAL TO THE JUSTIFICATION

AND ASSESSMENT OF THE PROPOSED PUBLIC WORK.
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At the outset, assumptions utilized to delimit the scope and
extent of the ‘project environment' (see Guidelines 4 and 5)
should be clearly stated. 1In addition, the Review should iden-
tify and evaluate any major, ancillary assumptions,‘such as
trends in public policy, population growth or change, land use
patterns, technology, finance and‘econdmics, oY consumexr a;ti—

tudes.

3. PRECISION

THE ENVIRONMENTAL IMPACT REVIEW SHALL, WHEREVER APPROPRIATE, SUBSTANTIATE
CONCLUSORY STATEMENTS BY REFERENCE TO ANY UNDERLYING REPORTS, STUDIES, OR

OTHER INFORMATION USED IN THEIR PREPARATION.

The Review should avoid vague terminology, such as 'slightly',
*somewhat', ;marginal', or ‘greatly', utilizing, wherever possible
precise, quantitative descriptions. Conclusory statements should
be substantiated by references, not only to underlying data but
also to methodologies utilized in their derivation and analysis.
The American experience suggests that failure to substantiate con-
clusions could result in a judicial determination.that the Review

were inadeguate.
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4. PROJECT DESCRIPTION

THE ENVIRONMENTAYL IMPACT REVIEW SHALL CONTAIN A COMPLETE DESCRIPTION OF
THE PROPOSED ACTION, INCLUDING ITS PURPOSES, LOCATION, EXTENT, SCOPE,
STAGING AND THE METHODS AND MATERIALS TO BE USED IN ITS CONSTRUCTION OR
ALTERATION .,
The exact amount of detail provided in such descriptions should be
commensurate with the scope and projec£ed impact of the proposed
public work, and with the amount of information reguired or avail-
able at the time of Review. It is to be expected that as the pro-
posal progresses through phasés such as feasibility, plaenning and
design, additional information would become available to the on-

going Review Process.

5. ENVI RONMENTAL, THVENTORY

fHE ENVIRONMENTAﬂ IMPACT REVIEW SHALL CCNTAIN A COMPREHENSIVE DESCRIPTION
OF THE PROJECT ENVIRONMENT AS IT CURRENTLY EXISTS, INCLUDING PHYSICAL
(BUILT AND HNON-BUILT), SOCIAL AND DEMOGRAPHIC, ECONOMIC, AND CULTURAL
COMPONENTS . |
Again, the extent of the '‘project environment', and the exact
anmount of detail pfovided in its description should be cormen-
surate with the scope and préjected impact of the proposed public
wo;k, and with the amount of.information requiréd or available at
the time of Review. It is to be expeétéd that as the proposal de-
velops, the project environment may be redefined, and'édditional

research undertaken as necessary.
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6. EXISTING PUBLIC POLICY

THE ENVIRONMENTAY IFMPACT REVIEW SHALL MAKE EXPLICIT THE RELATIONSHIP

OF THE PROPOSED PUBLIC WORK TO EXISTING PUBLIC POLICIES AND PROGRAMS

AFFECTING THE PROJECT ENVIROWMENT.
The Review should describe the extent to which the proposal can
be altered,.if this is necessary, to accommodate itself to exist-
ing or intended policies and érograms, If it cannot be altered
sufficiently to achieve a full reconciliation with such policies
and program?, the proponents of the pﬁblic work must provide

reasons for their decision to proceed nonetheless,

7. ALTERNATIVES

THE ENVIRONMHENTAL IMPACT REVIEW SHALL INCLUDE AN EVALUATION OF ALTER-

NATIVES TO THE PROPDSED ACTION,.INCLUDING BOTH CONCEPTUAL AND DESIGN

ALTERNATIVES.,
Section 653 requires that the report to Council include "alter- *
natives to the proposed action". This particular use of the
word 'actioni implies that no consideration of alternatives can
be regarded as adequate unless it includes alternatives at tﬁe
conceptual level,bas well as design alterations. The Review
should imclude an evaluation of the effects of:

a) the postponement, or re3ectlon, of the proposed
action,

b} employing fundamentally different means of
accomplishing the end to be served by the pro—
posed public work, and

¢) design variations of the same means.
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These various kinds of alternatives should be examined in
sufficient detail to allow QOmparaﬁive evaluation of the

environmental costs and benefits of each alternative. .

IMPACTS

THE ENVIRONMENTAL IMPACT REVIEW SHALL INCLUDE A DISCUSSION OF THE POTEN-

TIAL EFFECTS OF THE PROPOSED PUBLIC WORK'ON THE QUALITY OF THE HUMAN

ENVIRONMENT INCLUDING BENEFICIAL AND DELETERIOQUS, DIRECT AND INDIRECT,

INDIVIDUAL AND CUMULATIVE, QUALITATIVE AND QUANTITATIVE, TEMPORARY AND

PERMANENT, AVOIDABLE AND UNAVOIDABLE EFFECTS.

It must be emphasized that the indirect effects of a proposed
public work, such as alterations in patterns of land use and
social or economic activity, may prove to be far more signifi-
cant to the quality of the human environment than direct effects,A

such as changes in topography or hydrology.

Seétion 653 requires that the xreport to Council includé Yany
adverse environmental effects which cannot be avoided should

the work be undertaken". This particular use of the word 'any'
implies‘that if an impact study is deemed both adverse and una-
voidable it must receive consideration whether or not this

impact is deemed major. In making a distinction between avoidable
and unavoidable adverse effecfs, the Review should demonstrate why
thg latter are deemed to be unavoidable, and also h;w adverse

effects which are avoidable will be mitigated.
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9. . LIMITATIONS OF FUTURE OPTIONS

THE ENVIRONMENTAL IMPACT REVIEW SHALL MAKE EXPLICIT ANY LRREVERSIBLE
OR IRRETRIEVABLE COMMITMLINT OF RESOURCES, OR IRREVOCABLE PUBLIC POLICY

COMMITMENT, ENTAILED IN THE IMPLEMENTATION OF THE PRDPOSED PUBLIC WORK.

The Review should include consideration of the extent to which
the proposed public work involves trade~offs between short-

term gains at the expense of long-term losses, or vice-versa.

The Review should make explicit the extent to which the proposed
work is likely to foreclose on future alternatives, such as
subsequent use of the same site for other purposes, or, the
eventual ﬁecessary extension or reduction of a public works

system because of the establishment of one particular component.

It is not necessary that each of the foregoing Guidelines be dealt with
under a separate heading, provided that the requiremwents of all Guide-

lines are met within the report.

-

It should be noted that American judicial experience has shown that
-Reviews deemed "adequate" by the courts have ranged from six to three
hundred pages, depending on the scope and projected impact of the

proposed public work.

The previous Guidelines will determine the content of the DRAFT form
of the Environmental Impact Review, This draft would be made public as
an integral part of the Review Process, for comment from concerned parties.

The final Guideline then becomes:

P& 08 o



= 21

0. RESPONSIVENESS

"THE FINAL ENVIROWMENTAL IMPACT REVIEW SHALL CONTAIN SOME CONCRETE
INDICATION THAT SUBSTANTIVE SUBMISSIONS IN RESPONSE TO THE DRAFT

FORM HAVE BEEN CONSIDERED.

The provisions to the Council 6f botﬁ the draft Environmental Impact
Review and responses to it, developed according to these Guidelines,
would ensure that the decisions of Council were based on the most

complete assessment of potential effects tﬁat the administration can

6

reasonably provide.
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Section 653 of The City of Winnipeg Act requires’
that the Executive Policy Committee review all proposals
for the undertaking by the City of public works which may
significantly affect the guality of the human environment.

653 (1) In addition to the duties and powers
delegated to the executive policy committee

by this Act or by council, the committee shall
review every proposal for the undertaking by
the city of a public work which may signifi-
cantly affect the guality of the human environ-
~ment and shall report to the -council before
such work is recommended to council on,

'(a) the environmental impact of the pro=
posed work;

(b) any adverse environmental effects

which cannot be avoided should the

work_be undertaken; and
(c) alternatives to the proposed action.
653 (2) Prior to a time in 1973 fixed by council
and thereafter annually, the executive policy
committee shall present a written report to the
council concerning the work of the committee

under subsection (1) to the end of the prece-
ding December."

."The above section closely resembles Section
102 (2) (c) of The National Environmental Policy Act
{subsequently referred to as NEPA) of 1969. A copy
of this Act is attached as Appendix "1" hereto. The
aforementioned subsection reguires that all agencies
of the Federal Government shall...include in every .
recommendation a report on proposals for legislation
and other major Federal actions significantly affecting
the gquality of the human environment, a detailed state-

ment by the responsible official on:

coed
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¥(1) the environmental impact of the
+ proposed action,
[ii) any adverse environmental effects
which cannot be avoided should the
proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-
term uses of man's environment and
the maintenance and enhancement of
long-=term productivity, and
(v) any irreversible and irretrievable
commitments of resources which .
would be involved in the proposed .
action should it be implemented."
'The American legislation is obviously more
_éomprehensive than Section 653 of The City of Winnipeg
~ Act but this does not altogether preclude the possibility
of the former's judicial experience being generally re-
" enacted in the Manitoba courts. This possibility will be
explored herein in order that the reader be provided with
some insight into the judicial requirements of the
provision. It is further noted that this short discussion
 will attempt to provide the reader with a critical per-
spective as to the implicit requirements of the subject
; section. This will often be of only illustrative value
and is provided solely to edify the reader as to the
antecedents of this particular type of legislative re-
guirement.
We might logically begin with an examination

of when the courts may actually review the actions of

the public authority. It is well established in law
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that few City acts or decisions are subject to review by

the judiciary. Subject to certain reservations, it may
be sdid that the courts only may award relief where the
City has acted without authority, has stepped outside

the limits of its authority or has failed to perform its

duties. These duties often entail adherence to the

basic rﬁles of fair procedure which of course demand

fféedom from interest or bias and the right to a fair
hearing for those immediately affected by the authority’g
decisions.

In the present instance the City is given

~great latitude in the exercise of its duty. The City's

Executive Policy Committee is given a statutory discre-
tion and is not bound or otherwise inhibited in the
exercise thereof. Rather, it would appear that the mere

exercise of this committee's discretion in deciding

whether a matter may or may not significantly affect the

guality of the human environment suffices to place a

- matter beyond the scope of judicial review. Therefore,

it is unlikely that the courts may scrutinize and
determine the legal validity of the City's subsequent
acts or decisions. A discretionary power must generally

be exercised only by the authority to which it has been

committed. Therefore, in the subject instance Executive

Policy Committee must not delegate that responsibility
to any other person or body. However, it would appear

that committee does completely discharge its duty by
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merely ejudicating as to whether the matter is oxr is not
significant. There is no requirement as to fair hearing
and thervefore such é decision need not be.precedea by a
Jjudicial-type inquiry.
In the United States an agency need only prepare

‘an impact statement for "major" actions which "significantly"
affect environmental quality. Congress failed to define
the lower limits. of major actions and the courts have
therefore had to rely upon the bare words of Section 102
(2) (c). Section 653 of The City of Winnipeg Act reqguires
such a statement if an undertaking "may significantly"
affect environmental guality. Therefore, there is goéd
reason to believe that the threshold may be somewhat
lower in the case of The City of Winnipeg Act than it

is under the United States' legislation. This becomes
exéeedihgly relevant if it is determined that there is
scope for judicial review on this point. The American
courts have under their broad terms df reference played

a major independent role in formulating these guidelines.

In Natural Reserve Defense Council vs Grantl, the court

interpreted major action as any action which "requires
substantial planning, time, resources and expenditure".
The relative magnitudes were not further clarified until

the court in Hanly vs Kleindienst2? adopted a more  formu-

lary approacﬁ. The court conceded that "significantly”

was an "amorphous term" and held: -~

0005



"In the absence of any Congressional or ad-,
‘ministrative interpretation of the term,

we are persuaded that in deciding whether

,a major federal action will "significantly"
affect the guality of the human environment,
the agency in charge, although vested with
broad discretion, should norxmally be re-
gquired to review the proposed action in the

light of at least two relevant factors:.

(1)

(2)

the extent to which the action
will cause adverse environmental
effects in excess of those
created by existing uses in the
area affected by it, and

the absolute quantitative adverse
environmental effects of the
action itself, including the
cumulative harm that results
from its contribution to
existing adverse conditions or
uses in the affected area.”

Perhaps the best way to understand how

low the threshold of major federal action has been set

is to examine the facts of a suxrvey of cases. The

courts have confirmed that NEPA applies to the follow-

ing matters:

(1

(2)

A project to clear 3,000 acres of
oxygen consuming vegetation from
55 miles of the Gila River.3

The construction of an incinerator
at the Walter Reed Medical Center.4

{3) A downtown Washington, D.C., urban
renewal project covering five blocks.5
(4) An FHA loan for the construction of
a golf course and park in Texas.®
(5) The review by the National Capital

Planning Commission of plans for con-
struction of a private commercial
mall and housing complex in a
Washington, D.C., neighbourhood.’
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The courts have also held that HNEPA does not

apply to these following matters:
+(1} HUD insurance assistance for a proposed
66 unit apartment building in Los
Angeles°8
{(2) An Environmental Protection Agency grant

for construction of a regional sewage
treatment plan.?d

if gdidelines were drawn by the City respecting
significant affects then the dicta of the U.S. Seventh
Circuit Court of Appeals in upholding a District Court

decision in the case of Scherr vs. Volpel0 might well be

taken into cenéideration. The court used a Federal
Highway Administration "significant affects guideline"
to rule that expansion of a 12 mile, 2 lane state high-
way to 4 lanes was a major federal action. The court
said that this was manifestly so as the FHA éuideline
so defined the disputed project by its very own terms.
Also of topical interest, if the City were to
adopt guidélines requiring public notice and participa-

~tion, is the decision of the court in Hanly vs Klein-

ﬁiénstllo The court held that before a preliminary
determination'of significance could be made the res-
ponsib;e éuthority must give notice to the public of
the proposed action and therefore give an opportunity . -
to the public to submit relevant factual data which
might bear upon the agency's decision. This would

not be required under the'enabling Manitoban legisla-

tion but same could be so regquired by an officially
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:adopted internal procedural guideline. The CQurt'did

not §uggest that a full-blown forwmal hearing must be
provided on every occasion but did submit that the neces-
sity for same wéuld best depend on the circumstances. It
was also suggested that precise procedural steps to bhe
adopted would best be left to the relevant agency as it
would be best suited to determine whether the solution

Of the problems faced could better be achieved through

a hearing or by informal agency acceptance of relevant
data.

Generally; the authority in which a discretion
is ﬁested can be compelled to exercise that discretion,
but not to exercise it in any particular manner. It
must act in good f£faith and must not seek to promote
purposes alien to the letter or éo the spirit of the
legislation that gives it power to act. It also must
not act arbitrarily or capriciously. The latter con-
stitutes an abuse of discretionary power. These dis-=
..cretionary powers are broadly categorized by the courts
as being either executive or administrative in nature.
The former are generally considered immune from judicial
review. That is not toAsay that the courts decline all
jurisdiction over executive or "political questions".
There appear rather to be categories of questions ‘which
they have decided to treat as non-justicable. Where the .
authority is empowered to take a prescribed course if
satisfied that is necessary and in the public interest
then the burden cast upon a person seeking to impugn

et
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such a decision is likely to be a heavy one to discharge,
particularly if the competené authority is constituted of
elected representatives. However, the language of Section
653 (1) is not wholly subjective and therefore one might
see the court apply objective criteria in determining the
‘adequacy of the authority's review, Since the guestion
is judicially untested and without exact Anglo-Canadian
precedent it is suggested that the matter should be
treated with caution and every possible effort should be
made to avoid future default on this point.

Haviﬁg decided that our courts probably cannot
review a bona fide decision as to whether a matter is
signifiéant or.nonmsignificant the question next arises
‘as to the possibility of their reviewing the gualitative
adequacy of an environmental impact report pfepared
pursuant to Section 653 (1) as submitted to Council.
Most certainly the courts could exercise their powers
éf review if a report to Council with respect to sub-
sections (a), (b) and (c) of Section 653 (1) was not madg.
However, the situation vis-a-vis review of qualitative
aspects is not guite so clear.

The American courts ha&e been vigorous in
reviewiﬁg agency compliance with NEPA., In instances
where Congress failed to specify how the Act should
be implemented, they have imposed judge-made require-
ments. Most important to our discussion it must be

appreciated that NEPA requires compliance "to the
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fullest extent possible” and this has made a significant
diffgrence in the willingness of the courts to review
agency decisions under NEPA. The key language is con-
tained in the opening words of Section 102:

"...The Congress authorizes and directs that,
" to the fullest extent possible: the policies,
reqgulations, and public laws of the United
- 8tates shall be interpreted and administered
in accordance with the policies set forth in
this Act..." (underlining mine).

The leading U.S. cases on compliance are not ﬁherefore
.germaine to our aiscussion as the language of NEPA is
much more comprehensive than that of Section 653 of The
City of Winnipeg Act. The language of Section 653 being
therefore not so demanding as that.of NEPA one concludes
‘that the Manitoba courts would not likely be so inclined
ﬁo probe the contents of such reports as would their
American céunterparts. It would therefore appear that
the American decisions.would just be significant with\
regard tojthe,general content and adequacy of the commit-
tee's report.

In the United States the necessity for reporting

on alternatives as provided in Section 102 (2) (c) has

B

not been viewed lightly by the courts. In fact, failure
to include and discuss alternatives has been frequently
held to render a-statement inadeguate and to merit in-

junctive relief. For example, in Monroe County Council, -

Inc. vs Volpe, a case concerning the construction of an

e e
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-expfessway through a public park, the United States Court

of Appeals stated:

¢

"The requirement for a thorough study and a

detailed description of alternatives...1is

the linchpin of the entire environmental

impact statement. Without the detailed

statement the conclusions and decisions of

the agency appear. to be detached from_and

unrelated to environmental concerns."1l2

The alternatives which must be discussed in the

statement are those which can be "reasonably available".1l3
The range of alternatives to be discussed has be@n'held to
be fairly wide. 1In a highway construction case, for
'example, it has been stated:

"The Defendant's statement should consider

all possible alternatives to the proposed

freeway, including changes in design, changes

in the route, (and) different systems of

transportation."14 ‘
A further alternative which the courts have considered is
the "Do-nothing approach" which would involve an examination
of the merits and demerits of simply leaving things as they
-are, without the implementation of the proposed project.
The failure to examine this alternative has not only been
viewed with disfavour by some courts,15 but has also been
termed a "most glaring deficiency” by one court.l® 1t
has been held that the fact that an alternative does not

offer a complete solution to a problem does not preclude

| it from discussion in the environmental impact statement.l7

-

The courts have also held that the environmental -
implications of the various alternatives must also be

exanined. In Environmental Defense Fund, Inc. vs
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Froehlkel8 the court noted that:

®. ..the impact statement should not just list
«the alternatives to the proposed project but
it should also jnclude the results of the
corps' own investigation and evaluation so
that reasons for the choice of a course of
action are clear." :

Section 653 (1) (b) also makes it mandatory
that the report note any adverse environmental effects
which cannot be avoided should the work be undertaken.

It was held in Friends of Mammoth vsrBoard of Supervisors

"of Mono County,l92 that the adjective "any" as employed in

NEPA Section 102 (2) (c)} (ii) and Section 653 (1)} (b) of
The City of Winnipeg Act removes any reguirement that
the adverse effects be considered significant before
they are zequiredlto be listed. It is therefore sub-
mitted that the courts could judicially review such a
report if committee failed to do so an exhaustive repért
with respect to this matter. 4

Section 653 21) (a) requires that the environ-
menfal impact of the propésed work be noted. The sectién-
is not nearly so demanding -as the American requirement
as it is not imperative that the statement be "detailed".
This requirement of NEPA, as previously discussed, has
" considerably enhanced the posiéion of the U.S. courts
with respect to £heir scope of review in this regérd.

However, even if our courts' scope were somewhat

01012



B

- 12 -

reduced by this obvious deficiency the American cases

still provide some guidance with respect to the content

€
of an adequate impact statement. The broad general

background which has promoted the enactment of such
legislation as NEPA and Section 653 is best expressed

in a passage from the decision in ‘Environmental Defense

‘Fund, Inc. vs Corps of Enqineers.zo This passage is

"illustrative of the American courts' sensitive identifi-

cation and response to a new kind of public demand:

“This movement is concerned with the integrity
of man's life support system - the human en-
vironment. The stage for this movement is
shifting from what once had been the exclusive
province of a few conservation organizations
to the campus, to the urban ghettos, and to
the suburbs...".

It is submitted that Section 653 is a response by the
provincial legislature to the concerns of many civic-
minded citizens. It attempts to safeguard that civic

decision making will be made more responsive to the

‘needs of the citizenxry by assuring some analytic evalua-

tion of environmental costs and factors in that process.

5

In Monroe County Council, Inc. vs Volpe,Zl

where a 2% page statement was filed in relation to a
highway construction project it was stated by the court
that “ﬁere token efforts" at compliance with NEPA do
not suffice. An environmental impact.statement which
is;too vague and too general does not meet the requifem
ments of NEPA because such a statement cannot form a
basis for respogsible evaluaéion of various projects

within the decision making process.
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When U.8. courts have reviewed the contents of
challenged statements they have translated the pplicy of
fullqdisclosure into more specific requivements. In de-
termining whether statements are reasonably detailed, the

courts have indicated that:

{(3) statements should be understandable
and non-conclusorys

{(2) they should refer to the full range .
of knowledge; and

(3} they must discuss certain impacts

which are typical of some types of

action.
The rationale for these guidelines are stated to be that
the statements are to be used by both lay reviewers as
well as their scientific adbisors and therefore same must
be comprehensible and informative for both. It is
therefore generaily accepted that the impact statement
¢bﬁust be Writéen'in language that is understandable to
nonmtéchnical minds and yet must contain enough sciengiw
fic reasoning to alert specialists to particular problems
.within the field of their expertise. It has been sug;.

éested that this may be accomplished by providing the

more technical aspects of the discussion in appendices

‘to the statement. In Natural Resources Defense Council

' vs Grant, the court stated that:

. "Where there is no reference to scientific or.
objective data to support conclusory state-
ments, NEPA's full dlsclosure requlrements
have not been honoured. :

In conclusion it is noted that the simplé

rationale behind the requirement of an environmental
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impact statement is that it should provide for a heightened
awareness of environmental consequences within the decision-
making process. Tn so doing it is hoped that at minimum

it will contain such information as will necessarily alert
the public as well as Council representatives to all pos-

‘s8ible environmental consequences of the proposed action.

P Respectfully submitted,

BRIAN M. CORRIN,
SOLICITOR.
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THE NATIONAL ENVIRONMENTAL POLICY ACT

PURPOSE

See. 2. The purposes of this Act are: To declare a
pational policy which will encourage productive and enjoy-
able harmony  between man and  his environment; to
pramote efforts which will prevent or eliminate dumage to
the environment and biosphere and stimulate the health and
wellure of wan: to enrich the understanding of the
ecological systems and natural resources important o the
Mation; and to establish a Council on Environmental

Quality.

TITLET

DECLARATION OF NATIONAL
ENVIRONMENTAL POLICY

Sec. 101. (a) The' Congress, recognizing the profound
pmpact of man’s activity on the interrelations of all
components of the natural environment, particularly the
profound influences of population growth, hich-density
urbanization, industrial expansion, resource exploitation,
and new and expanding technological advances and recog-
nizing further the critical importance of restoring and
maintaining environmental quality to the overall weifare
and development of man, declares that it is the continuing
policy of the Federal Government, in cooperation with
State and local governments, and other concerned public
and private organizations, to use all practicable meons and
measures, including financial and technical assistance, in a
manner calculated to foster and promote the general
welfare, to create and maintain conditions under which
man and nature can exist in productive harmony, and fulfill
the social, economic, and other requirements of present and
future generations of Americans.

(b) In order to carry out the policy set forth in this Act,
it is the continuing responsibility of the Federal Govern-
ment tco use all practicable means, consistent with other
essential considerations of national policy, to improve and
coordinate Federal plans, functions, programs, and re-
sources to the end that the Nation may—

(1) fulfill the responsibilities of each generation as

trustee of the environment for succeeding gencrations;
(2) assure for all Americans safe, healthful, produc-
tive, and esthetically and culturally picasing surround-
ings;
(3) attain the widest range of beneficial uses of the
environment without degradation, risk to health or
safety, or other undcsirable und unintended conse-
quences;

(4) preserve important historic, cultural, and natural
aspects of out national heritage, and maintain, whercver
possible, an environment which supports diversity and
“variety of individual choice;

(5) achicve a balance between population and re-
source use which will permit high standards of living and
a wide sharing of life’s winenitics; and

(6) enhance the quality of renewable resources and
approach the maximum attainable recycling of deplet-
able resources,

(c) The Congress recognizes that each person should
enjoy a healthful environment and that cach person has a
responsibility to contribute to the preservation und en-
hancement of the environment,

Sec. 102. The Congress authorizes and directs that, to
the fullest extent possible: (1) the policies, regulatiuns, and
public laws of the United States shall be interpreted and
administered in accordance with the policies set forth in
this Act, and (2) all agencies of the Federal Government
shall—

(A) utilize a systematic, interdisciplinary approach
which will insure the integrated use of the natural and
social sciences and the environmental design arts in
planning and in decisionmaking which may have an
tmpact on man’s environment;

(B) identify and develop methods and procedures, in
consultation with the Council on Environmental Quality
established by title I} of this Act. which will insure that
presently unquantified environmental amenitics and
values may be given appropriate consideration in deci-
sionmaking along with economic and technical considera-
tions;

(C) include in every recommendation or report on
proposals for legislation and other major Federaf actions
significantly affecting the quality of the human environ-
ment, a detlailed statement by the responsible official
on—

(i) the environmental impact of the proposed ac-
tion,

(ii) any adverse environmental effects which cannot
be avoided should the proposal be implemented.

(iii) alternatives to the proposed action,

{iv) the relationship between local short-term uses

‘of man’s environment and the maintepance and

enhancement of long-term productivity, and

(v) any irreversible and irretrievable commiuments
of resources which would be involved in the proposed
action should it be implemented,

Prior to making any detailed staterment, the responsible

Federal official shall consult with and obtain the

comments ol any Federal agency which has jurisdiction

by law or special expertise with respect to any environ-
mental impact involved. Copics of such statement and
the comments and views ol the appropriute Federal,

State, and local agencies, which are authorized o

develop and enforce environmental standards, shall be

made available to the President, the Council on Environ-
mental Quality and to the public as provided by section

552 of title 5, United States Code, and shall accompany

the proposal through the existing agency review processes:

(D) study, develop, and duescribe appropnate alteina-
tives to recommended courses of activn in any proposal
which involves unresolved conllicts concerning alterna-
tive uses of availuble resources;
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ENVIRONMENTAL POLICY ACT

71:0103

representatives of science, industry, agriculture, labor,
conservation organizations, State and local governments,
and other groups, as it deems advisable; and
{2) utilize, to the fullest extent possible, the services,
facilities, and informution (including statistical informa-
tion) of public and private agencics and organizations,
and individuals, in order that duplication of effort and
expense nay be avoided, thus assuring that the Council's
activities will not unnceessarily overtap or contlict with
similar activities authorized by luw and performed by
established agencies.

See, 206, Members of the Council shall serve full time and
the Chairman of the Council shall be compensated at the
rate provided for Level {I of the Executive Schedule Pay
Rates (5 U.S.C. §313). The other members of the Council
shall be compensated at the rate provided for Level IV of
the Executive Schedule Pay Rates (5 U.S.C, 5315).

Sec. 207. There are authorized to be appropriated fo
carry out the provisions of this Act not to exceed $300,000
for fiscal year 1970, $700,000 for fiscal year 1971, and
$1,000,000 for each fiscal year thereafter,

Copyright © 1970 by The Buresu of Netieno! Affairs, fnc.
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