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CHAPTER I INTRODUCTION

Assuming you have specialized training and experience in a particular
discipline or area of endeavour and are called upon to testify as an
"expert" before a Board, your opinions can be used as expert testimomy
only after your qualifications have been presented to and accepted by
the Board. Normally this is a relatively simple and uncontroversial
formality, unless your evidence includes information or opinions outside
of the scope of your qualifications (e.g. a biologist offering opinions
on physics, engineering or econamic matters). However, the fact that
expert opinion is readily received by a tribunal does not mean that an
expert can expect to have an easy time of it at the hearing.

Science and technology do not in general accammodate themselves easily

to a legal setting. A scientist is accustamed to thinking in temms of

hypotheses, probabilities, margins of error, conditicns and qualifica-

tions. He may find it difficult to express his opinion in a legal

 framework of categorical statements, statutory definitions, and defini-
tive assigrments of responsibility, all in an adversary setting with an
aggressive lawyer waiting to attack his every word.

Agwdscientigtgsrgcx@ceés@lyagoodwim, Scientific detach-
ment and intellectual cbjectivity are important traits in a good scien=
tist, but self-confidence in confrontative situations, a shrewd sense of
tactics and an ability to think on cne's feet are important qualities in
a gocd witness. ~

Although a few persons are "born" good witnesses, most acquire the
skills through training. This manual can provide part of that training
by setting the legal context and outlining a few of the pitfalls. But
it is no more possible to learn to became a good witness from reading
books than it is to learn to became a good skier by watching skiing
movies; skills can best be developed through practice and coaching.
These require special exercises such as simulations and role-playing,
which develop confidence and good reflexes, to enable the witness to
know, intuitively, "when to duck and when to swing®.

The stakes are high in proceedings before requlatory tribunals. In many
cases the decision will be whether or not a costly undertaking will
proceed. A hearing in such a case may be as fiercely adversarial as in
any court case. The propcnent can be expected to retain highly
campetent counsel and to present first-rate expert evidence. The
proponent's counsel will consider it part of this assigmment to attack
and destroy any evidence which campromises his client's position. An
expert witness must expect challenges to the soundness of his
theoretical assumptions, his cbjectivity, and the accuracy of his
findings. Where the evidence is not readily susceptible to direct
attack on these bases, counsel will usually attempt to minimize its
effect or to undermine the general credibility of the witness.

Another unnerving experience for the expert is the emphasis of his own
counsel on presenting evidence to build a good case rather than explor-
ing all of the issues fully fram a scientific point of view. The
propcnent's "case" will rarely depend on the evidence of a single




expert; usually the testimony of several will be necessary. Each of
these experts will be expected to work as a team with the others, as
well as with counsel.

A witness in these circumstances may be subject to a range of conflict-
ing duties, which conflicts he must ultimately resolve for himself.
First, as an employee of the propcnent, he has the duty to advance the
work of his employer, not to frustrate or contradict it's work. Second,
asawlﬁmssbeforeaquasi-jud;czaltr:hmalwh;dapossessesmnyof
the attributes of a court, he has the duty, testifying under cath, to
tell the truth, the whole truth and nothing but the truth, regardless of
what his supericrs' or the propanent's official position may be on any
particular matter. Finally, as a scientist and as a human being, he has
therespmszb:.l;tytobetruetohmselfandtoh;sompersmalsense
of ethics.

Alttmughxtzsbeymdthesmafthmmmalt@anaiyzeﬂmsepo@-
tial conflicts in depth, they are referred to and considered where
relevant. For example, if a number of experts prevail upon cne of the
members of the team to campromise his views (to adopt a position closer
to that of the others, as part of the usual process of consen-
sus-building), in the adversary context a shrewd lawyer might make this
appear to cume rather close to witness-tampering. If several witnesses
all testify as if they were unanimous on every point, a skillful
cruss-examiner can make this unanimity appear incredible, as if all the
evidence has been carefully hamogenized by the co—~crdinator, or alterna-
- tively, that the proponent has hired a bunch of clones., On the other
hand, if there is cbvious and important disagreement, the cpposing
counsel will suggest to the witnesses that they go back to the shop
until they "get their act together”. It is the task of opposing counsel
to create precisely such "damed if you do and dammed if you don't”
situations. They cannot be avoided. ’meymstbeanuc:.patedand
handled campetently.

A witness msepe:mlbéliefsmmtxa:ytotheprmmt's offi- .
cial policy can very easily get into sericus trouble.

In addition to worrying about the experts and the counsel cn the cother
side, an expert must also remember that most Boards, which is his
primary andience, are campcsed of laymen. It will be impossible to
-persuade a lay Board to accept your opinion 1f 1t cannot understand it.
It will need to understand not anly your conclusion but also the evi-
dence and raticnale by means of which you arrived at it. For reasons
which will be made clear in later chapters, it is important to reverse
your usual methcd of delivery. The expert will usually tend to cutline
the basic elements of the thecry, or the principles which underlie his
testimony, and then provide evidence or illustrations of it. This
usually falls flat before a Board. The rule should be to start with the
specific and proceed to the general. This requires some adaptation of
thought processes and habits.

An expert witness who too enthusiastically adopts the adversarial tone
of the hearing to serve as an outspoken advocate of his party's position
risks losing the respect of the Board and perhaps that of his




professional peers. On the other hand, a witness who refuses to learn
themlesofthegane,andtoplay:.tw:.thsk.lll,camotbeaneffectlve
witness regardless of how impressive his scientific credentials may be.

The Stages of the Main Hearing

Incmrtsoflaw,eadxpartyspramtatimcanbedw:dedmtomdence
and argument. In arder to reach a decision in a dispute between
parties, the court must "find" the facts, based on the evidence, and
then apply the relevant legal principles and precedents to them.
Ende:mceccncemmgthefacb:alsz&at:m;sptesmtedtoﬂ)ecan'tby
witnesses, either those who have first-hand knowledge of the facts or
those who, being expert in a relevant area, can assist the court in
finding the facts or drawing the necessary inferences fram them.

When all of the evidence has been heard, counsel for each party presents
his final argument in which he marshalls the evidence and discusses the
legal principles and precedents in an attempt to persuade the court to
find in his client's favor.

It is tactically very important to distinguish between evidence and
a:gmnent,yetnanyexpenerwedwzﬁmsesaxﬁladyersregularlyfallto
do so. Since there is no cross-examination of what is said in final
argument, and since cross-examination is usually more risky than argu-
ment, the ideal division of labour is to present as mxh of one's
position as possible in final argument (which can be written in part, or -
entirely, by an expert advisor!). Moreover, because final argument is
not usually written and distributed in advance, the other parties will
have less time to prepare and plan a sophisticated "hatchet job" in
reply. The only limitation on final argument is that the person
delivering it cannot give evidence in the guise of arqument, i.e. cannot
make statements, of fact, or offer opinicns which rely cn facts not
properly presented in evidence. He could not say "In my opinion as an
expert, theprcpcrmtsew.denceiswakbecauseltcontamsm
empirical basis for the conclusion that... and is self-contradictory in
its positions on pages... and..." Bowever, without qualifying himself
as any kind of expert, he could say the same things; anyane is free to
point out evidentiary failings, or flaws in logic, without being
subjected to cross-examination. The tactical question is how persuasive
samecne will be in this role, versus the risks of having a witness
testify. A suggested "test” would be to ask "what is this witness
proposing to say that cannot be presented credibly in final argument?”
His evidence should contain what passes this test, and no more,

Most Boards usually follow the standard court sequence. Preliminary
motions are dealt with before evidence is heard. The proponent presents
his evidence first. Other parties do the same, and finally, partici-
pants other than parties may, with the Board's permission, present
submissions or call witnesses. The proponent will be permitted to call
reply evidence, if he wishes. Then arqument is presented by parties and




participants in the same order. The final step in the hearing process
is the Board's decision.

a) Preliminary Motion

A motion is any kind of procedural argument made to the Board at the
beginning of or during the course of a case, requesting a procedural
order. Motions deal with matters of procedure and timing rather than
with the substance of the evidence itself. Typical motions might
include motions for an order to require a party to provide responses to
interrogatories, or to produce requested documents, or to adjourn to
study new evidence which has been filed.

mt:.onsw:llpmbablybemdecrallyratherthanmmmgandthefom

is simply, "Mr. Chairman, I have a motion to make. I move that ... and . '

uyreasmsforna}ungtrusmucnareasfcllads,"” Every cther party

is given an opportunity to speak to the moticn and then the mover is

permitted a final rebuttal to the opposing arquments. The Board then

decides whether to allow the motion. The rules will probably impose

time constraints on motions. They may be allowed only at the beginning

ggeadiday'ssessim,soasmttninte:mpttheorde:lyprwtatim
evidence.

b) Evidence

i) Examinaticn-in-Chief is the initial presentation of evidence by a
party or by an expert witness or a panel of witnesses called by a party.
Even where the evidence has been previously submitted in written form,
Ltwa.llusuallybeg'esentedorallyatahearmg Evidence may be '
presented in the form of a lecture or an interrogative dialogue with
counsel, who takes the witness through his presentation by means of
pte—plamedqmumswhmhcpmthemyfo;ﬂ:emtnas'answers.

ii) Cross-examinaticn of the witness by other parties or their counsel
or agents then takes place. They question the witness directly or
sutmit questicns through the Board. Finally, Board members themselves
or Board coumnsel may question the witness.

ii) Re-examination of the witness by ccunsel or agent for the party by

wham he was called scmetimes takes place at this point. No new evidence
may be introduced by the witness, but he may clarify points of evidence
which may have been confused during cross-examination.

This process is used for the other witnesses called by the proponent
arxi,thenrepeatedfarallmewlmessescalledbyalloftheoﬂxer
parties, in tum.

iv) Rebuttal Evidence (by the propoment only) is limited to contradict-
ing new 1ssues raised by the other parties' or participants’ evidence
and not covered in the evidence ariginally presented by the proponent.
Ituaybeptesentedbycallmgnewwztnessesorbymlhngprevmus
ones, Anymtnessalledtopresmtrebuttale\ndmcemaybe
cross-examined. The Board would wish to limit rebuttal evidence as much




as possible, preferring that rebuttal be handled by counsel .during final
argument.

‘c) Final Arqument

Final argument is an attempt by counsel or agent for each of the parties
ard part:.cxpants to sum up their versions of the evidence presented and

to convince the Board of their view of the adequacy of the environmental .
assessment or the advisability of approving the proposed undertaking,

with or without conditions. The order of presentation is the same as
that for evidence.

d)Decision of the Board

Generally speaking the rules of natural Jjustice provide that only those
members of the Board who were present throughout the heanng to hear the

evidence and arqument of the part.u.es may paﬁ.:.elpate in making the
decision.

Boards are generally not required to give written reasons for their
decisions, although they generally do so.

CHAPTER III

EXAMINATION=-IN=-CHIEF

I. INTRCOUCTION

At Board hearings witnmesses usually present evidence orally, even if it
has already been submitted in written form. Oral evidence is presented -
during "examination-in-chief". While same witnesses do present evidence
in narrative form as a kind of lecture, it is more usual for a witness

to do so in the form of an interrogative dialogue, a series of gquestions .
by counsel and answers by the witmess.

Whether you prefer a narrative or interrogative ,diaiogue format, the
substance of your oral testimony at the hearing must, in fairness to
others, be based on whatever written material you have prepared.

Although all Boards do not require witnesses to submit written versions
of their proposed evidence prior to the hearing it may be good practice
to do so.

II. PREPARATION OF EVIDENCE

A. WRITTEN SUBMISSIONS

l. PFirst Impression

four written submission may be the first exposure Board members, other
parties and participants have to your work. It is important to aveid
creating a negative impression that you will have to work hard to




overcome in your oral testimony. It is, of course, possible to amend,

add or delete parts of the review or other submissions fram the hearing .

evidence. But it would be difficult to make more than small stylistic
changes without seriocusly undermining your client's and your own

- credibility, and risking forcing an adjouwrnment to allow others to study

your changes. You will want to state your views and express your
concerns as precisely and persuasively as possible the first time.

2. Checklist
You will receive assistance from the case coordinator and counsel and
perhaps fram your colleagques. You will prcbably go through several
drafts as you attempt to:

- reduce the number of technical tem included and define those that
are avoidable:

-ensure&xatyourlanguagereflectsthetcneoratﬁmdeyouaxﬂymr
team wish to convey;

- ensure a logical sequence of ideas with no gaps in reasoning or
argumesit;

- eliminate extranecus material or unnecessary detail;

=fmdandrefmeanaloq1estomkeaanplextedm¢alzssuescleartoa
lay Board;

- place your camments or arguments in context for the Board via a brief,
clearexplanaumofthetheonesandmthodsrelevanttothepomtor
cnta.cmycuw:.shtomke.

- include or delete defences of your method or discussion of contradic-
tory cpinions as seems most effective (see the section on Scientific
Issues below).

B. Isammazcmsm

wmle cross—examination is often the most dramatic part of a hearing, it

is your written submission and cral presentation which will determine,
to a great extent, the effectiveness of your perfarmance in
cross-examination. Edit and re-edit ruthlessly. Rough work cannot
survive good cross-examination.

l. Scientific Issues

a) Probability and Risk

The nature of scientific statements is more likely to be understoed in
Board hearings than in a COUrtroom situaticn. Where an applicant must
prove, for example, that there 1s sufficient evidence of "imminent
irreparable harm" to justify the granting of an injunction, he might
encounter difficulty because expected harm can be scientifically ex-~
pressed only 1n terms of probability or risk of harm.




2An administrative tribunal is not strictly bound by the rules of evi-
dence. )

Where topics such as radiation are concerned, lay participants in
proceedings before the Board may tend to question the acceptability of
any degree to risk. Thus, your testimony that you cannot categorically

guaranteeﬂ\atXmllorw;llnotoccurmaybetakenastantanmmttoan'
admissmnofdanger

Ifthlsknxioflssuexslﬂcelytoberusedbymewdencebeforethe‘
Board, give same thought to how you will deal with it. It is generally
best to avoid unequivocal or unqualified statements where you cannot he
campletely certain that your projection will in every case be accurate.
Such an approach will preclude a cross—examiner from scaring points by
emphasizing the statistical margin of error of the hypothesis. You
would then be forced to retract your initial assertion and admit that,
in a certain percentage of cases, your prediction will not hold true.

It might then be argued that you had deliberately tried to conceal the
limits of your study.

The detrimental effect of equivocal statements can be lessened hy

including in your presentation a brief general discussion, for example
2, of:

a) sateofthewaysmwmdxweallmpl;.cztlyacceptvarymgdegrees
of nsk in everyday activities, such as driving a car ar,

b) the ways in which we all have to make decisions based on more or
less sophisticated analyses of risk or probability, such as in decisions
to sign mortgages or buy bonds based on our estimates of probable future
interest rates or,

c) the ftmctmn of risk or probability analysis in less controversial
and more easily accessible areas of science.

b) Qualification of Your Opinion
i) Limiting Conditicns

Your hypothesis may also be valid only under certain conditions, such as
those assumed in the analysis, or those under which the experiments were
conducted. An cbvious example of a limiting conditicn which could -
become contentiocus is the geographical area where stidies or experiments .
were conducted. Unless the limiting conditions are self-evident to a
non-scientist, it may be necessary to qualify your opinion accordingly.
Such qualification, strategically placed and emphasized in your own
presentation to the Board, will cbviate the possibility that the unstat-
ed limits of your cpinion could be exaggerated on cross—examination.

ii) Muestioh of Degree

You may criticize a proposed method or result but not because it is
totally inadequate on the basis that it is less camplete or prerise than
it might be. Scme expert witnesses feel that a witness should express
his opinion categorically, rather than as a matter of degree. 1In their




view, it is difficult to convey to a lay audience that criticism is
significant if expressed as a matter of degree. There is, moreover, the
possibility that opposing counsel could, on cross-examination, attempt
to minimize your objection by suggesting that it is merely a matter of
degree.

On the other hand, an overly categorical criticism will be attacked on

cross-examination as an exaggeration. Opposing counsel can use this to
trv to undermine your credibility. On balance, it is probably best to

state your opinion of the adequacy of a method as a matter of degree, if
that is your cpinion, and at the same time to emphasize your reasons for
considering the degree of inadequacy worthy of note.

c) State of the Art

Many of the areas dealt with in envirommental litigation are relatively
new, scientifically speaking. Hydrogeology has, for-.example, been re-
ferred to as more an "art” at present than an exact science. Water
quality modelling has been similarly described. You will want to give
sare consideration to the ways in which and extent to which the same is
true in any area.

If the relative imprecision presently characteristic of some aspects of
your speciality is relevant to the points you make or the questions you
raise, you will want to consider how to present this information to the
Board. On the cne hand, it is dangercus to overstate, but on the other
hand, you will want to avoid having your position unnecessarily weakened
by undue emphasis on unavoidable imprecision. A balanced presentation
is essential. If you ignore the issue altogether, it may come back to
haunt you in cross-examination. ~

d) Absence of Scientific Consensus

There may very well be contxoversy in the scientific camumity over same
aspects of your testimeny. It would probably be imprudent to avoid
acknowledging the controversy in same way because another party may
present testimony from an opposing school of scientific thought. You
may also be confronted in cross-examination with conflicting cpinions
arising either fram the testimony of other experts or from texts written
by recognized authorities. But whether you discuss the contxoversy in
examination-in-chief or simply prepare to field questions on it during
cross—examination, it is essential that you be well briefed to discuss
the elements of disagreement in same specific details and be prepared to
defend your preference for one side over the other.

Even if you feel yourself undecided regarding an issue, it is usually
better for the purposes of the hearing, after a full discussion of
crposing views, to came down on one side or the other. Be prepared to
defend your option, even if all you can say is that the evidence aon both
sides is an yet inconclusive and you prefer to go with Dr. X, for whose
previocus work you have great respect, or that your own work leads vou to
believe that his position is more likely to be the better cne. If you
cannot form an opinion cne way or the other, you cannot help the Board,
and should not testify. The Board needs "solutions”, not more problems;




it would rather have oversmpl:.fa.ed answers than overcamplicated
questions.

You may later change your mind on the basis of your own reasonmg or
further research. But if you "waffle" in your presentation, you take
the risk that the whole area will appear so uncertain to the lay Board
that counsel for another party will, during final argument, easily
persuadeﬂaeBoardthatymcamotbereliedupm foranydefmte,
useful opinim

e) Pnor Inconsistent Opmion

i) YourOwn

Ymmyhavechangedyouromopinimmﬂlevalidityofaccnclusionor
method in your area. Your previous opinion may be more or less public:
it may have been published or presented at a conference or it may have
appeared in a letter to a colleague or to a co-worker., Whether or not
it will becaome an issue before the Board may depend on which end of this
publicity scale it falls into. If your previous opinion was published,
counsel for another party will very likely be aware of it. In that
case, you will be forced to come to terms with it in your evidence.
Otherwise, it will be up to you, camselandthewordmatortodecade
whether it should be mentioned.

In either case, it may be better to handle the relationship of your
previous and present opinions in your initial presentation on direct
examination rather than waiting until ancther counsel brings the matter
up in his or her cross-examination of you. There is no reasaon why such
a change in your scientific opinion cught to be cause for great concern.
Presumably, you have done or read of further research on the issue or
have re-evaluated the original research or analysis. You will be able
to explain these reasons to the Board. Ifyoudosoclearlyandpersua-
sively, this will provide further support for your present position.

ii) Your Client's

You may be taken to be a "spokesman" for the proponent. As such, you
will be expected to assume scme responsibility for the relationship
between what you say now and earlier opinions expressed by others
testifying for the proponent.

Ideally, the same experts would be involved fram the beginning to the

end of the case and there would be no such surprises. But this may be
practically impossible. If you do arrive in a case late in the game,

find out what has previously been said and done, discuss any problems

with counsel and coordinator, and decide upon a method of dealing with
them.

f) Differences of Opinion

Your opinion may differ in same way fram that of another export on your
team, who has approached the issue fram a different perspective, or
simply formed different value judgements. Two possibilities arise. One
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is to decide which opinion takes priority, and then to delete or qualify
the other. Alternatively, both opinions may be candidly presented as
different but acceptable opinions. You and the other expert may appear
together before the Board as a panel, either stating the relative
importance to the case of each cpuu,cn, or cpenly defining the honest
difference of cpinion. Presenting the information an ex—
aminaticn-in=chief would minimize the extent to which the differences
between the opinions might be exploited on cross—examination. The .
second alternative is preferable as it enhances credibility. It has the
further advantage of leaving to the Board, as statutory decision-maker,
the decision as to how much weight it is to give to differing views.

g) Area of Expertise

You must take care to define carefully for your coumsel and coordinator
the limits of the specific area in which your education and experience
qualify you to speak as an expert. If, for example, the determination
of the safety of a substance depends upcn both a chemical analysis of
its properties and a biclogical determination of its effect upon the
physioclogy, different experts should be called to testify on each of
thesa two issues. Similarly, if a determination depends upon both the
methcds used to eollect material and those used to analyze it, experts
in each area should be called., For example, where aerial photography is
used to demonstrate the scurce and degree to pollution, both the photog=-
rapher and the analyst may have to be called.

Unless samecne expert in the related area is called, you may be taken to
be at least implicitly testifying as to the validity of methcods or
results in an area in which your qualifications are weak., If this is
exploited in cross-examination, it will weaken the credibility of all of
your testimeny, even that within your own area of expertise. In f£inal
arqument, cppesing counsel can have a lot of rhetorical fun describing
you as a self-styled ubiquitous expert.

2. Factual Issue
a) Obiectivity of Techniques

Anexpe:thtnessisalmysopmtoattackbycmmselfctaxntherparty
an the grounds of bhias in favour of the party who called him. Any
appearance of bias, whether actual or imputed, tends to diminish the
weight of testimony.

The methods of research, measurement or analysis you use (oxr those used
in studies on which you rely) should, of course, permit conclusicons
which support your views. If acceptable alternative techniques are
available, however, you should show the Board that you have sericusly
considered them, Either demonstrate that you have used each technique
buthavegoodreasmsforpmferrmgme,oracplainwhyltwas not
feasible to do so - constraints of time, data, cost, etc. Otherwise,
orposing counsel myva:ywellcallanexpertmtesufy that his method
of analysis results in conclusions more supportive of his client's :
position. If you have not dealt with altermative methcds of "up front®




in examination-in-chief, you run the risk of being accused of bias for
having selected one method over other acceptable methods simply because
vou preferred the conclusion which your method produced.

In one instance, an expert witness depended on others to gather informa-
tion, sunplv to illustrate the working of the method of analysis he was
proposing. The part:.czﬂ.ar information chosen happened to be adverse to
another party's position on several questms not immediately in issue.
Though the validity of the information was not directly at stake, that
partysco&mselfeltobhgedtomxdermmetheexpertsev:.denceon
cross-examination. He tried to force admissions that the expert had not
himself chosen or checked the material he had used to illustrate his
method, and that had he gathered the material himself he might have
chosen differently.

In another :mstance, studies relied upon by an expert for support of his
opinion concerning wind carriage of radiocactive dust had heen done in
the Unitied States. Counsel for the proponent challenged his opinion on
the basis that differences in snow coverage in Canada made it impossible
to apply the U.S. studies, Similarly, test results favourable to an
expert's opinion have been challenged on the hasis of the seasons in
which the data had been collected.

b) General Acceptability of Techniques

The methods you have used to arrive at your opinion on an issue, or
those you reply on for support of it, will he less open to challenge if
they are generally accepted by other scientists in your field. In
analyzing hair samples in forsensic cases, for example, the two methods
available can result in quite different conclusions. Neutron activation
analysis of the molecular structure of a hair sample is ane method. But
the method used by most forensic specialists is microscopic examination
and camparison. Anexpertwhoexpressescmclusmsbasedmthe
latter, more generally acceptzble method, ls lJ.kely to be considered
more reliable. .

Using the more generally accepted method is not, of course, a hard and
fast rule. You may have good reasans for relying an a method which is
not, or not yet, generally used. If so, you ought to be prepared to
justify the use of your chosen method. Whether you include such a
justification in examination-in-chief or simply prepare yourself to
handle whatever questions are asked on cross-examinatian is a matter of
tactics to be discussed with counsel and coordinator.

¢) First-hand Observation

Where perscnal cbservation is relevant to the accuracy of the data, your
cpinion will be more credible if you have collected the data yourself
rather than used data collected by others.

Similarly, evidence based on real life research is often considered morc
reliable than laboratory investigations., However, when one expert was
challenged on this basis, his response, showing that laboratory analysis
was usual in his area of expertise, was enough to end that line of




questioning. Should this be a prcbable issue concerning the methods you
have used to arrive at your conclusions, you would do well to cover the
point in direct examinaticn.

d) Records

No matter how supportive the factual. bases of your opinion, if your
records are incomplete, inaccurate or sloppy, oa:ifycuaremttrbr-
ocughly familiar with them, the credibility of your testimony can be
undermined. In a recent case, an expert in hydrogeology testified as to
his usual methed of doing sample drilling and then went on to discuss
the results of the drilling in the particular instance at issue. His
testimony was compromised when counsel cross-examining him was able to
shm&at&eapertswnrmdskﬂzmtedthatmesepardcular
drillings had not been done in the usual pattern. In anqgther instance,
cpmsmgmselatte@tgtg@gtgmaaspersmman@:perts
method by referring to the sloppy appearance of a routine form.

Itmﬂdbewzsemconectandmewmtmlyywown:ecordsbut

thoseofanyothersts.ﬂyarexpe:mtsthhmtheumzst:vcnwhmhyou
intend to rely.

Ycuwillalsowanttocollectanyofywromorothers articles or
texts relevant to the issue on which you will give evidence at the
hearing. Itisagocd:.deatoo:gamzethesemtenalssothatthey
will be easily accessible for reference during your presentation or on
cross-examination.

e) Several Experts cn the Same Issue

The credibility of a position is cbvicusly enhanced by presenting
consistent cpinions by several experts who have not collaborated in

Nevertheless, both practical and tactical considerations may preclude
call:.ngmmemusacpe:tsmanyme;ssue There may not be many
propenent's experts qualified to testify in any one area., Those qual-
lfledmyvexymnhavecuuabcratedmﬂxedeveloprentorexecuuonof
the relevant theories or tests. It may not be possible to release more
than cne expert in an area of a particular case. _The practical limits
in the patience and attention of members of the Board must also be
taken into account. Amgngmesseﬂalltesu@mgtothesm
effect on the same issue may, smglybyv:.rtueofmeresulmgtedlm
weaken the effect of the testimony.

You may want to use other experts' published cpinions or test results to
support your own conclusions. If so, supply the Board with copies of
the articles or citaticns from the books to which you refer., As is true
of your own publications, references to material published in refereed
journals is likely to be more persuasive. In any case, it is necessary
to avoid extending such studies beyond the limits established by the
cmmtancesmwh;chtheyweremgmanypﬁpared In summary,
although such material can be persuasive, excessive citation can mrk
agamsttheeffectofymrtestnmy :




3. Cammunications Issues

' If you cannot cammnicate with a lay Board on its terms, all of your
expertise will be of no avail. People cannot be expected to agree with
what thev do not understand.

a) Educate

Board members may, in a few cases, havesc:.enceorengmeeringbadc-
grounds, but you can be virtually certain that none will have very’
specific knowledge of your particular area or even of the general
scientific discipline within which your specialty falls. If the Board
© in your area of expertise is part of your task as an expert witness.
You will want to ensure that the Board becames sufficiently conversant
with the general principles involved to grasp the particular concern you
are voicing or the specific criticism of the proponent's proposal or ‘
studies that you are making.

b) Explain

For this reascn, it is probably advisable to include, in your presenta-
tion to the Board, a general explanation of whichever theories and
methods are relevant to the point you wish to make. This will serve to
orient the Board to a context within which your evidence can be placed.
Emplov layman's lanquage wherever possible. Translate into ordinary
English or illustrate those technical terms which are unavoidable. The
following exanples were selected from u'anscnpts of hearings hefore the
Envirommental Assessment Board.

i) FIRST EXAMPLE

In the first example, the expert witness provides a general introduction
to modelling and cost-benefit analysis. .

(Witness) A - Well, we would like to present a framework or an approach
whereby a large muber of facts, figures, data and different kinds of
information and even opinions can be presented or can be organized in a
manner that can allow for a rational and easy camparison, and to allow
for the display of this information so that it is easier to read and
understand.

(Lawyer) Q  When you make these comparisons what actually is it that
you are camparing?

A Well, on the one hand in the situation we are camparing
the costs, the financial costs and other types of costs of envirormental
protection activities and on the other hand we are camparing those costs
against the benefits of the envirocnmental protection activities.

Q When you came to assess the costs of envirommental
protection, is that samething you would have difficulty in doing?

A No. Relatively speaking, the costs of environmental
protection activities or pollution abatement are relatively easy to




assess, to measure and to determine dollar terms. This is because the
resources that are required to undertake these activities have market
prices generated by our market system, our econamy, SO we can easily add
up the financial costs of these activities.

Q When you talk about costs, are you talking about the
costs of machinery, the costs of labour, the costs of maintenance, that
sort of thing?

A Yes.

Q What about the benefits? 1Is that samething you can
assess easily? ‘ _

A Relative to the costs, no, it is more difficult. Now,

the benefits of envirormental protection are, in general, the reduction,

the elimination or the avoidance of envircrmental damages. Now, these
benefits are difficult to value in dollar terms, but thev are neverthe-
less real to individuals and to society as a whole.

ii) SECND EXAMPLE

In the second example, the expert more specifically describes ;:he steps
necessary to construct a water quality model, as a prelude to his

criticism of the mcdel proposed by the proponent, that one of these
steps was amitted..

(Lawyer) Q By way of a general introduction then, can you indicate
whether or not there is same basic framework or scheme in place which
might be used or is used by medellers?

(Witness) A Yes, mcdellers and water quality modellers in particular
have developed a general framework, a series of processes that one might
- use to aid in the model development. If I might draw the Board's
attenticn to Exhibit 356 called "Material Pertaining to Water Quality
Modelling,” under the first tab -—— it is from a text actually called
"Ecological Mcdeling In a Resource Management Framework, Clifford S.
Russell, Editor,” and on page 293 there is an cutline of the modelling
process. ,

Q Perhaps you could run through that cutline for us and
just perhaps give us same indication of what you understand the terms
listed there to mean?

A Very well. The first term "Conceptualization" what that
means is — to put it in simple terms, it is the formulation of the
system that cne is modelling and the interactions involved in the medels
into boxes and arrows, if you like. The boxes representing the lakes or
rivers, whatever the case may be, of water quality and the arrows would
represent the movement of parameters fram ane box to another.

. Q Is that where one perhaps sets the assumptions that one
is going to use in the physical boundaries that cne is taking into
account?

£




A To a large extent, yes.

‘ The next step is the "Functional Representation" and that
is the translation of a conceptual model into mathematical terms,
basically presenting the model as a series of equations. Each equation
would represent a sub-model of the total model.,

"nzenactsteplsthe Oa@utatimalﬁegresmtatm'

ﬂnsProbablyneansthefommlatlmofthenndelﬁntoqmmthatwould- :

then be used in a computer solution to the prcoblem, bbstproblansarg
toocanplmatedtomrkoutw:tlmttheudofamter _

The "Calibration® steplsanmportantstepusedbyj;be
model developer to assist in selection of values for those parameters in
the model and those canstants in the model that are most difficult to
assess. SO = well, it has a secomd purpose too. Well, letmegocnto
"Verification”.

“"Sensitivity" analysis we have included here ard that is
the step in which cne would test the sensitivity of the model to changes
in one of the model constants to see what the total intcgrated effect
would be on the model of one or more parameters thatnu.ghtbeofcon—
cern, at least in terms of their accuracy.

Now, the final step, "Documentation™ is the step in which
everything that was done will be laid down in an orderly manner and this
woald then aid reviewers and model users and planners to determine the
limitations of the model, the.capabilities, perhaps whether it could be
applied to another situation.

Q With that last one if I understand you correctly, docu-
mentation is in essence then the cammmication between the modeller and

whoeverlsreadmgthenodelsohecanassessﬂuemterpzetatmnofzt,
:Lsthatcorrect’

A That is right.

Q - Just in those terms, is a model really right or wrong in
the absolute sense?

A The model itself is not right or wrong. It is simply an
equation. What is right and wrong and what is subject to error would he
the application of the model or the translation of the predicted values.

Q Canijustuﬁlcateinthatcontextwhatthempo:tance
or documentation would be?

A Yes. Documentation would clearly lay out where the
limitations of the models are, where its weaknesses are and it would
help a model user to interpret it.

Q So it allows, in effect it allows the model interpreter

to understand for himself the degree of confidence, for example, he puts
in the model?
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A - Yes, that is right.

c) Illustrate

i) Verbally

If the evidence you will present is abstruse, at least fram a layman's
perspective, you may want to use an appropriate analogv from a more
accessible area of science or fram camon experience. In-the following
excerpt, the witness f:.rstusesphysz.calmdelsasamreaccess:.ble
example of modelling in general than it the mathematical model. about
which he will make his point on examination-in-chief. Then he usecs the
model airplane, with which we are all more or less familiar, as an even
xore concrete example. . .

a) Bemple

" (Lawyer) Q Perhaps I could start then with a fairly basic question
and ask you really what the concept of modelling really is?

(Witness) A Simply stated a model, you need a model to understand any
-st;@ﬂmwoﬁh&msaanyphmatan Stated in one
way, a model is a caricature of reality. I used "caricature is scme-
thing which emphasizes essential features of a physical phencmena or
samething else. To give you a specific example, cne of the mndels most
people are familiar with is the physical model. T am sure pecple are
aware of how they design new airplanes and cne of the ways they under-
stand -—— ckay. Let me go to the first example which is a physical
medel. mmjsmalmdelzs&ssmuallyusedw!’myoucanmc
nature- in a certain fashion, for exanmple, mimicking an airplane, that
ls,ycubuildascalemdelofanauplane,p;txtmamndumneland
see if it flies in the wind tunnel in same sense. I think it would be
absolutely disastrous to build a plane that deesn't fly and that is cne
of the reascns you need a physical model. But a lot of times you cannot
use a physical mcdel the relationships may be tco camplex and the system
itself might be so large that you need to use a mathematical model, what
essentially is a mathematical model. A mathematical model does the same
thing as a physical model, but is replaces logical relationships in
terms of mathematics. Why mathematics and why not same thing else?
Because mathematics is extremely precise lanquaqe, the grammar of
mathematics is very well known and universally accepted, and you can
manipulate mathematics in an extremely routine manner and you don't have
to think about it because the laws of mathematics are fairly well known.
That is cne of the reasons pecple use mathematical models. .

(b) Limits

It is important to keep in mind the limits of the analogy you choose
and, if relevant, to include them in your presentation. If, for exam—
ple, you wish to illustrate evidence on the odour of a particular
effluent by saying that a teaspoonful could be smalled five miles away,
if might not be necessary - depending on the terrain i the locale at
issue - to mention that mountains would cut down on this distance. But
if the specific amount could be perceived only under certain atmospheric
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conditions, and those conditicns would likely cccur only once every ten
years, it would be most unwise to use the analogy without qualification.

(c) Tactics

When using analogies from common experience, it is a good idea to keep
their effect on your audience in mind., It may be counterproducti
useananalogybasedonanunpleasantpersmalmaracteristictowhidxa
keypartzczpantmtheproceedmgspm}d;e;a}:ep.}ltoowa}l, R

(ii) Visually

Visual aids can be very helpful in presenting canplicated scientlfu'
principles or methods to a lay audience, 'I‘hevcanbeusedtnlllustzata
apartlcularpomtorevmasafccusammdwhidwtoorqanizeyour '
material., They can range fram hand-outs to overhead to overhead projec-
tions or even videotape presentations. More usual would be photographs,
slides, maps or charts, graphs, or lists of statistics. It is a grad Bt
idea to distribute individual copies, even of material otherwise pre-—
sented, for later reference to the Board and parties or even to the
public in attendance. Whatever aids you choose, considor what kinds of
equipment will be necessary to display them effectively. It is not
mheardofforawztnesstobnngalmgtoaheanngalargechaﬁcr
map and discover that there is no pruper stand for it. Check with the
Board and arrange to bring along whatever is necessary. If your pre-
ferred means of presentation would involve the development of spe-
cialized mechanical or electrical devices, contact the relevant section
of the Ministry in time to refine the device for use in your dry run so
that any bugs can be worked ocut well in advance of the hearing.

d) Mode of lanquage

It is sometimes necessary in hearings to use language that is more
definitely critical than would perhaps be usual in scientific writing,
for example, in order to convey to a lay audience that a substantial
criticism is, in fact, being voiced. In the following brief example,
counsel encourages a witness to adopt a more definitive mode of lan-
guage:

(Witness) A = The rangearmmdtmmeanwi‘t:hinﬁzichcnewouldhave
confidence tends to increase.

(Lawyer) Q -It;snothkesaymgthatthepotentmlforcrrm-
increases; is that the same thing?

A - Yes, that is the same thing.

Which style is likely to be more effective in written or oral evidence
is, in any particular case, a tactical matter to be discussed with
counsel and co-ordinator. A definitive style is arresting and would
likely be more memorable. An aggressive manner might cause negative
response. The style of language you choose will convey to a certain
extent your stance in the proceedings. It is wise to avoid appearing as




either too strong an advocate for a particular position, or as too
"wishy-washy”.

A bland, bureaucratic style will probably elicit the same lack of
response as technocratic jargon. In general, slight understatement is
preferable - always within the range established by a witness' own
natural style. Lawyers are particularly sensitive to what some call’
"the civil serv:Lce pass;.ve an absolute abhcrrence of saying "I
believe", or "in my opinion®, while dzstmgm.shmq largely subjective
views with a pseudo—object:.fymg use of the passive mode, Such use
would include, for example, "it is recognized that® or "it is generally
acknowledged that®. These expressions cry out for the questions "By
whom!" Similarly, overly subtle language can locck evasive. For exam-
ple, a witness referring to a "water flow regulation device under
evaluation", if he meant that planning was underway for the construction
cfala:gedammanver; might, from the perspective of a layman,
appear to be trying to "slip samething past" the Board. Call a dam a
dam. ‘

ITI. PRESENTATION QF EVIDENCE

A ESTABLISHING YOUR gmmmrﬁvs
1. Content

The first stage of examinatiom~in-chief of an expert witnmess consists of
establishing his qualifications to express an cpinion on the relevant
issue. Counsel will have requested that you provide him with a camplete
general resume of your academic credentials, quasi-professional training
(internship, research assistantships, etc.), professional status and
aff:.l.:.at:.cn, scholarly publications (including an indication of which
appeared in refereed journals), and professmnal experience. He will
also want to have your stidy, training, experience, and publications in
the specific area or on the particular point on which you will be giving
evidence. He will want to know what involvement you have had in this
case - if you prepared studies, consulted other experts or transcripts,
or attended the hearings during ancther expert's testimony.

2. 'Presentatien

Often a camplete resume of your qualifications will be entered as an
exhibit or apperxied to your written submission. Nevertheless, your
counsel will want to review this material orally for the Board in order
to emphasize significant portions and, in general, to impress the Board
with your campetence. If the Board has not seen you perform, the only
chance your counsel will have to build you up in the Board's eyes is
when he goes over your credentials. Occasicnally counsel for other
parties will offer to "concede” a witness' qualifications, i.e. to admit
them without having them reviewed at the hearing. Such an offer is
rarely accepted because a witness about to face cross-examination needs
all the affirmative, credibility-enhancing support he can get.




19

There are several ways of presenting this biographic material to the
Board. Counsel could ask ynu to describe your background, but because -
you might appear immodest, counsel will usually:_

a) read the material and ask you whether the account was substantially
correct; or

b) ask you to affirm each piece of information separately; and/or

c) posecuesuonswhlchallwyoutoecpanduponsmeport:onofywr
blography

If this last technique is used, you and counsel will go over the
questions and responses prior to the hearing in much the same way and
- for the same reasons as for the questions posed in the body of the
examination-in-chief.

B PRESENTING YOUR EVIDENCE

l. Form

There are two major ways of presenting oral evidence during ex-
amination-in~chief: narrative, and interrogative dialoguea.

a) Narrative

A witness using the narrative form simply presents his evidence acs an
address, samewhat like a lecture to the Board. The Board or Board
counsel may punctuate the presentation by questions for the sake of
clarification, and opposing counsel may interrupt to cbject to the
introduction of some specific material. The witness' own counsel plays
no part in the presentation when this form is used, except to respond to
objections on his witness' behalf. Witnesses are usually advised for
the sake of effect not to read their presentations but this is not a
hard and fast rule.

Preparation for this form of presentation would consist of rehearsing
your evidence with counsel.and coordinator, and perhaps colleagues or
other witnesses, During rehearsal you would become accustomed to
answering (or deferring until later) questions which interrupt your
presentation. You might just as well discover, at this stage, that
certain portions of your evidence are unclear, and alter them according-
iy.

b) Interrogative Dialogue

Some witnesses, particularly those with more experience in administra-
tive hearings, present their evidence in narrative form, hut the most
usual form is the interrogative dialogque. Counsel asks "scripted”
questions, with which the witness is obviously familiar, and the witmess
responds with the "scripted" answers. Often both the questions and the
answers are prepared by the witness.

i) Leading Questions
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It is a general rule of court advocacy that counsel may not put what are
called "leading questions” to his own witness in examination-in-chief
(although such questions are routinely used in cross-examination).
Leading questions are those in which the answer is suggested by the
question, e.g. "Do you feel that the proposed project is an environ-
mental disaster?" The purpose of excluding such questions is to prevent
counsel fram telegraphing to the witness the answer which his client
wants. It is the evidence of the witness, as expressed in his own
words, that is supposed to be presented. Counsel is not to give evi-
denca, nor to put words into the witness' mouth. The non-leading
version of the above question would be: ™What is your opinion of the
probable envircormental effects of the proposed project?® Practice
hefore boards and tribunals is not as strict as practice before the
courts. Same leading is allowed, as long as it is not too blatant.

Thare is also an exception of the prohibiticn against leading questions
which permits the lawyer to lead the witness through his credentials
when qualifying him as an expert. This is to save time with
non-controversial matters.

ii) Familiar Questions

The questions you are asked by counsel will, then, usually not tip you
off as to the very information you want to present to the Board.
Nevertheless, they must be at least familiar encugh that you can under-
stand immediately what part of your evidence is heing requested. To
ensure even minimal familiarity, counsel will inform a witness in -
advance of the hearing of the general effect of each of his questions
and what portion of the evidence he will expect in response. But under
the stress of the hearing environment, a witness could miss the point of
a question he would ordinarily easily understand to be directing him to
a particular portion of his evidence, and respond, instead, in a
rambling, ineffective way. For this reascn, it is considered a good
idez, and entirely ethical for counsel to rehearse with a witness the
precise wording he will use for each question. Sametimes the witnmess is
given a copy of these questions. Then counsel and witness review the

responses appropriate to each question. It is usually advisable for the -

witness to construct in advance the precise answer he will give to each
question. : : .

iii) Bypothetical Questions

The traditicnal methed of cbtaining expert opinian in court cases is to
ask the expert to assume the truth of certain facts propounded to him in
the form of a hypothetical question. The expert then gives his infer-
ences based upon these assumptions. One reascn for requiring the use of
hypothetical questions is that if an expert were permitted to render an
opinion based solely ocn his consideration of all the evidence, he would
form his opinion by weighing the evidence and the credibility of wit-
nesses, thereby invading the province of the decisicn-maker.

The hypothetical question has been criticized because it allcws counsel
to slant the questicn in his client's interest, and is often so verbose,
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intricate, and ccmplex that the decision-maker becames bored or
confused. The question itself may be more of a problem than the answer.

- In several jurisdictions, the rules prescribing the use of this kind of
question have been changed to allow expert witnesses to present their
cpinicns directly. They may then be required, in examination-in-chief or
cross-examination, tospecxfythedata.uponwhid\theiropmmnsare
based.

mereis,inccntrasttoacmrt,mrequiramtinhearingsforexpem
to express their opinions in the form of a response to a hypothetical
question. Nevertheless, counsel may want to use this form for the sake
of effect. If you are the first witnmess on an issue, he may want to
posesuchaquest:.onfcrthesakeofmcludmgfactstobeestablished
by the evidence of the witnesses to follow you.

It is essential that you be thoroughly familiar with the implications of
any hypothetical question to be used and with all of the assumed factors
included in it. It is a standard tactic on cross-examination to ask a
witness to repeat these factors. If you forget one, opposing counsel
might be able to suggest that you are not sufficiently aware of all the
assumptions on which your hypothesis is based. Or opposing counsel
might go over each assumption, asking whether you have any hard evidence
to support it, in an attempt to show that your opinion is all pure
hypothesis. Counsel will want to review with you the exact wording of
any such questions and discuss thoroughly all the factors involved.

iv) Panels of W:.tnesses

Anexpertmaypresmthxsmdemetotheaoardasamrberofapanel
of witnesses. This method of presentation has advantages and disadvan-
tages. It is often used where one expert's testimony is closely inter-
related with that of another, where one may raise technical issues as
policy questions which can only be discussed camwpetently by another, or
seeming conflict between two cpinions might otherwise appear temporarily
unresolved. A panel approach avoids frequently having to refer
questions to past or future witnesses and allows panel members to
support each other in an interdisciplinary way on cross—examinaticm.
But unless the evidence to be presented is solid and the relationship
between the variocus opinions well warked out, panel members can be used
against each other,

The examination-in-chief of a panel of expert witnesses is usually
canducted using the interrogative dialoque format. Counsel could ask
questions of the witnesses in turn or haphazardly, but he will ordinari-
ly spend a block of time with each witness.

v) .Organization of Presentation

After his general qualifications are established, an expert witness if
often asked by his counsel to describe what he studied in relation to
the case at hand. Then he is questicned about how he studied it, the
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sample size, method, and so on. He then pre.;.ents his conclusions and,
sanetimes, recamendations.

An alternative and perhaps preferable method is to present the con-
clusions first. Having thus given the Board samething it will feel of
immediate use, Board members will be more inclined to listen attentively
while the witness places his conclusions within their scientific context
by describing in lay langquage his methods and thecretical assumptions.
While the provision of basic educaticn is useful and even necsssary for
alayBcard,thesequenceofevidenceisinportant. Presenting theory
before giving your conclusions might appear academic or condescendirng,
and would probably result in their "tuning cut® mt:.lymcamto
sarething more concrete.

2. Audio~Visual Aids

The use of audio~visual aids is discussed above in the subsecticn an
"Cammunications Issues®. Here it is sufficient to say that it is

necessary to review whatever aids you plan to use as carefully as you do

mem:bstanceofyuxmttenandoralevzdencetoasureﬂuttheya:e
camplete, accurate, attractive, available and in good working order.

They ocught to relate well to the material that precedes and follows them
and be introduced, handled or distributed as efficiently as possible.

3. Dry R

Dependmguponyuzrexperienceasawlmessarﬂthemeym, counsel
and coordinator have available, ymw:.llpmbablygoth.rmghseveraldry
runs of your presentatiomn.

Itisd:.fnculthogaugeﬂaeeffectofspokmctv:.sualmterml without
trving it cut on an actual audience., It is a good idea, too, to include
m;mzraudlenceseveralcolleag:eswmhavenotwﬁcedmthymm
editing your material,

At the dry run, counsel will pose the questions you have reviewed with
him and you will repond as you have planned to do at the hearing. The
oﬂxerspresentwﬂlprobablyintem:pttocmmtasaskforclarifica-
tion more often than will be the case at the actual hearing. These
camments and questions will serve to identify the points at which you
may want to use different lanquage, expand upmn scme point, define a
term, or be especially careful of the clarity, loudness or tone of your
voice. It may be a good idea to have samecne present make notes on

these points, and perhaps have the whole rehearsal recorded or vid-
eo~taped.,

Iftm'earxirescurcespenm.t,cneorncrelawyersmaybeaskedto
role-play a cross-examination. This is particularly useful if you have
not had extensive experience in testifying. Nothing else will expose
yourwealmessesarﬂmexpenencemhandhnglawye:s‘ganes It is far
lesspamfultoleamthesethmgsdmngadrynmthanbeforewe
Board, with its unrelenting shorthand reporter preparing a verbatim
transcript.

.....
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4. At the Hearing

(i) Substance

Be careful not to inadvertently introduce material which you have not
prepa.red, thereby risking embarrassment on cross—examination. If one of
counsel's questions does not sound familiar, ask that he repeat it. He;
mayhavechangedthewordmgmthwhmhymarefmlxarandcan L
re-phrase it at your request. You can be almost certain he will mnt
purposely be asking you about material you have not discussed with him.

Ifn'aybeadusabletoagreemﬂ\camselmastandardphnsesmhaq'_
"1s that all vou wish to say at this point?" to be used as a cue to you
from counsel that you have not fully answered his question.

(11) Manner

Resﬁful - It is necessary to convoy respect for even thosc experL
opinions which you are most professicnally ecritical. The presumption is
that each has done as creditable a jcb as possible no matter what
disagreements exist. Failure to maintain a tone which canveys respect-
ful disagresment may damage your presentation more negatively than it
does the material criticized. .

Sericus - In general, yourpos:.tlmasanexpertrequ.x.resthatywand
your counsel maintain a general level of seriousness. Even those
advocacy text which recammend that counsel in a civil trail establish an
easy conversaticnal tone with his witness make an exception for expert
witnesses for whom a more serious manner is customary.

Stra:.ghtfcrwa.rﬂ A straightforward and polite manner is in order.

There is no need to be stuffy, condescending, nor excessively humble.

If you feel you should explain a particular term you have inadvertently

used, there is no need to apologize "I'm sorry. I should have explained
that term..." Prefacing the definition with "Perhaps I should explain®

will do. :

Address the Board - You will probably present your evidence as a series,
of responses to questions with which you are familiar. Acknowledge the
question and the questioner briefly, to be polite and to dispel the -
appearance of a mechanical performance, and then address your answer
primarily to the Board members. Speak just loudly encugh for all to
hear, at a speed and with sufficient clarity to accomcdate the Board
repcrter.

(iii) Appearance
a) Dress

It is trite to say that your appearance will convey same impression to
the Board and to other participants in the hearing. All the usual
advice about good groaming applies in this situation. You will probably
feel most camfortable in the hearing roam in the standard hearing
"uniform", a fairly conservative business suite or dress, since that is
what the other participants will be wearing. Dress that is




distinctively different from that of other participants may be taken as
scme sort of deliberate statement, even if it is normal attire for a
particular witness. You will want to avoid such subliminal messages to
the Board because they might interfere with the substance of your
Presentation.

b) Material

It is a good idea to ensure that your exhibits, files or reference
material as well as their containers, presentasneatanappearanceas
you do yourself. It is standard advice to witnesses to ensure there is
nothing on the back of any photographs, maps, or charts that would
camromise the case. You will be more at ease if this material is
arranged in such a way that you can retrieve what you want to refer to
at each stage with a minimm of shuffling.

CHAPTER IV CROSS-EXAMDINTION

A. INTRODUCTION

Cross—examination consists of a series of questions posed to a witness
by those parties cpposed to his or his client’s or employer®s interest,
following the presentaticn of the witness' direct testimony. It is
designed to test the soundness of the evidence, and to give parties
adversarial in interest an cpportunity to make the witness retract,
modify or qualify his testimony. Unlike the narrative format followed
in examination-in-chief, cross—evamination will take the form of a '
series of leading questions containing cbvicus or subtle inferencels
which may evoke responses helpful to his case.

One should always keep in mind that the presentation of cne's own
position occurs during examination-in-chief. The sole purpose of
cross—examinaticr. is to allow opposing parties directly to confront the
witness and to attack the validity of his evidence. Our purpose is to
uncover the mystique surrounding cross-examination techniques in order
to assist the expert witness to survive in spite of them.
Cross-examination is a battle of wits which witnesses as well as lawyers
can win.

Many view cross-examination as the epitame of all of the worst aspects
of the lawyer's trade: the tendency to twist werds, to distort mean-

ings, to take arguments ocut of context, and generally, to txy to confuse
and browbeat the witness. There certainly is same truth in that percep—
tion. Accordingly, within the limits of the format, this manual will

try to expose same of the more camonly used lawyer's tricks.

Little can be done, however, for the witness who presents evidence that
is, at bottam, weak. If the witness is testifying as to matters beyond
his professicnal qualifications, stretching his data to conclusions it
cannot support, making unverified assumptions, arithmetical errors and
so one, the opposing lawyer will go straight for the jugular. Hence the
need, almost campulsively, to go over your evidence again and again,
nurber by number, word by word, clarifying ambiquities, editing




over-statements, and making the whole piece. as "bullet-proof” ‘as possi-
ble; also, to anticipate lines of cross-examination.

Scme of the lawyer's games identified below may at first seem transpar-
ent, and one may question their potential effectiveness. However, they
are often used successfully by lawyers to give an unaware tribunal the .
impression that a witness whose evidence is basxcally sound has made an
admission repudiating his whole positjon, or ‘affecting his credlbll:.ty,
when in fact this may not be the case, These games are often depexwdent
upon getting the witness to admit samelliing relatively trivial, wyd
building a whole framework on that admission, never allowing the witness
toexplamorthetn.bunaltoseehwflmsyitallis At the end, the
wztnessggga_rs_tobeadmttmgthathewaswrmg,'ormgtobe ‘
withdrawing or watering down his earlier conclusions, even thcmgh he is
not. ‘

" Many of the lawyer's cross-examinntion {echnicques depend for their
effectiveness on the fact that the process of cross-examination in a
long hearing is often so tedicus that the trilwunal will not listen very
closely to the precise wording of every question and answer. According-
ly, it will tend to be left with rather general, sametimes superficial
impressions. The lawyer often exploits this soporific qual;.ty of
hearmgs. For example, cne favorite trick is to ask a witness whether,
in preparing his evidence, he read the report of such-and-such 2 Royal
Comission or Task Force, or the famous text written by Professor
so-and-so. The answers, usually, will be in the negative. The list of
what has not been read will always be a lot longer than the list of what
has been read, especially if the lawyer carefully selects wcrks of
marginal relevance. Through a cambination of incredulous and scornful
acting gestures, he can leave the impressiocn that the witness hasn't
dene his hamework.

There are several techniques for breaking up this games. The one which
you select should depend upon the circumstances, your experience and
skill as a witness, and the personality of the opposing lawyer. One
simple technique would be for the witnmess' own lawyer to cbject to the
question on the ground that the cross-examiner hasn't established the
relevance of the work to the subject matter of the testimony; there are
different ways this cbjection can be made, each with its advantages and
disadvantages. Another technique is for the witness to say, "No, but
are you suggesting that it was an error on my part not to have? Why is
this article indispensible? What does it contain that I could not have
learncd elsewhere?" That approach, tow, has its advantages and disud-
vantages.

In general, it is better to be "up front" about such tactics, once it
seems clear where the lawyer is going. For example: "I had three
months in which to prepare my evidence, not three years, and during the
course of that time I read 142 articles and reports, totalling several
thousand pages. The best of these are cited in my bibliography. Of
course you can always find some I haven'‘t read. In my opinion, T read
all of the most important and relevanti literature time and resources
permitted, and I'm not prepared to concede that anything of importance
escaped my scrutiny simply because you can dig up a few articles not on
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my bibliography which I did not read. If you can establish the rele-
vance of all of these, show that there is samething in them not con-
tained in the articles I have read and demonstrate that this should
cause me to change any of my conclusions, of course I would do so. But
I am not especially dismayed that out of the total universe of articles
and boocks, you can find a few I haven't read. I have to draw the line
samewhere, or my evidence would never be ready, and your client would be
criticizing the Ministry for devoting an excessive amount of ta:q:aye.rs

money to the endless reading of articles for a relatively simple piece --- - .

of evidence." This kind of tough candour, if not overdone, will thwart,
and scon stop the playing of such cheap games.

If testimony is not pa.ruculaxly damaging, opposing counsel will cbvi-
ocusly not bother to cross-examine or will pose only token questions;
similarly, with the rare piece of evidence which appears irrefutable,
counsel may decline to cross-examine because he feels no substantial
gain would be made. Where counsel does decide to cross-examine, the
range of questioning techniques that he chooses to amploy depends: on the
extent to which the testimony of the witness or the witness himself may
appear to be vulnerable. Therefcre, a very tidy initial presentation of
the evidence is critical.

It should be assumed that one will face tough, cawpetent counsel on
cross-examination. Never take the risk of preparing less than adequate
work in the hope that opposing counsel will overlocck a sloppy presenta-
tion. Similarly, a perfectly scund presentation can be destroyed hy a
witness' inadequate skill at sufficiently high in environmental assess-
ment hearings to warrant opposing parties retaining high-calibre lawyers

who can sense and exploit the most insignificant errors or personal
weaknesses.

1. The Role of the Expert Witness in Cross-Examination

There are two basic ways in which submissions can ke made before a
hearing: evidence and argument. Evidence is the sworn testimony of
witnesses presented during examination-in-chief, challenged by
cross-examination, and clarified, if necessary, during re—examination.
This whole exercise provides the factual foundation upon which the .
judgement will be based. In many cases, where the facts are not partic-
ularly controversial, the inferences to be drawn from those facts may be
of criucial importance. The lawyer gets the last word on these, during
final argqument.

In most hearings, although there may be mumercus dramatic maments during
the evidence, the climax of the hearing is final argument. For this,
the lawyer can select any pieces of the evidence which he feels will be
convincing, and say anything he considers likely to persuade the tri-
bunal to adopt his client's point of view. Often the evidence has so
confused or bored the tribunal that they place great reliance on a final
argument, although it may occcupy only a fraction of the time of the
entire hearing. It is important for an expert witness to keep in mind,
therefore, that one of the main reasons why he is being cross-examined
is to provide ammunition for the lawyer to use in final arqument. A
better appreciation of how final argument is prepared, and what can be
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done during final arugment with relatively innocuous-sounding questions
during cross-examination, will give the witness a better idea of how to
avoid inadvertently providing an opposing counsel with ammunition with
which to blow his case out of the water. A useful suqgested exercise
would be to read several transcripts containing final arguments.

In environmental assessment hearings the final argqument of each eounsel
will surmarize portions of lengthy and camplex evidence most favourable
to his case and package it as persuasively as pnss:.ble, There have béen
many cases before snulartr:.bmalsmwhzchmeszdehashadvery
strong evidence but the case has been won by the other side, with almost
no evidence, on the greater strength of a forceful piece of rhetoric in .
final argqument. Using a line of reasoning that a chain of evidence is
only as strongasztswea.kest link, arrmsorev:.dent:.arywealmesscan o
appear in argument as a major d:.saster.

Cross~examining intelligent, skilled w:.tnesscs, sensitive to the ruances
of every question, have been likened hy lawyers to walking into a
buzz-saw. Unless his evidence is rather weak and the lawyer unusually
strong, such a witness will score so many more points against the lawyer
than the lawyer will against the witness that the lawyer will soaon
terminate the cross—examination before he gets further behind. Your
objective as an expert witness should be to ensure that the tribunal
gets all the necessary facts, and any reascnable qualifications or
clarification which should be provided during cross—examination, but

without giving any ground to the opposing counsel, so that he will not
bother to cross-examine you extensively.’

An experienced witness will attempt to deduce fram the line of question-
ing the prcbable conclusions the cross-examiner intends to draw during
final argument. By correctly anticipating the inference opposing
counsel intends, the witness can, by exposing the game, correct the
damaging impression before it has had time to set in the tribunal's
mind. Thus he wins that rourd. This also destrovs the utility, for
final argument purposes, of a whole series of questions which may have

the one in which the witness exposed or detested the game.
Similarly, where the lawyer leads the witness by a series of questions
into a rather subtle trap, the experienced witness will jump out of
harm;s way just before the jaws of the trap slam shut. This resulis in
the lawyer having wasted perhaps an hour of the tribunal's time setting
a trap which didn't work. If this happens too many times, most hearing
chairmen will lose sympathy with the lawyer's failed attempts and ask
him to "get on with more important business®. To borrow a samewhat
frivolous example, the ideal relaticnship between witness and lawyer,
fram the witness' point of view, is ana.logous to that of the Road Runner
and Coyote cartoon characters. A few vigorous leaps over a cliff,
followed by a landing flat on his face, would make the hapless 'leqal
Coyote wish he were elsewhere.

A useful technique for a witness who has correctly anticipated the
probable cutcame of aline of questicning is to lead to the inference .
that such and such is the case. If the lawyer does not agree, ycu have
guessed wrong. If he does, this gives the opportunity to point cut that
the lawyer's inference is wrong, for a number of reasons which you can
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spell out in great detail, and which the lawyer may not have anticipat-
ed, or in any event did not want the tribunal to hear. i

As an expert witness, your entire professional reputation is on the line
every time you testify. The personal consequences of a scrious mistake
extend beyond any particular case and the short-run interests of the
party who called you as a witness. It is your credibility and integrity
as an expert which will be attacked, and you must be prepared to defend
it. The exigencies of your employer cannot override your legal duty to. . ..
the Board, andyc\n:personalmvesm'entmyourwncareer If your
cred;b:.htyasanexperthtness;sevencnceseverelytarmshed,
especially an account of your attempting to cover up the inadequacies of
a particular practice or policy, your utility to the Ministrv (and to
anyone else) as an expert envircrnmental witness in future cases is
substantially diminished, if not destroyed.

In instances where your opinion is at odds with that of other witnesses
testifying on behalf of the same party, or not very different from that.
of an opposing witness, your responsibility and legal duty lies in
presenting the evidence as vou believe it to be. To thy own self be
true. The matter of resolving possibly contradictory testirmony - if a
range of cpinion cannot be tolerated - lies with the party that called
you, not with you. Naturally, you will attempt to iron ocut such diffi-
culties during the preparation of the case. But this will not always be
possible, as you cannot anticipate every line of questioning by every
cross-examiner, Where there are honest differences of opinion with the
evidence of other proponent witnesses, or even with previous proponent ¢
techniques or policies, your duty as a witness in a quasi-judicial i
process to tell the whole truth and nothing but the truth - overrides
any duty you may have to anyone else. Your choice, therefore, is either
not to testify at all, or to face the possibility of having to disclose
- preferrably “up front" during examination-in-chief, but perhaps during
cross-examination - an opinicn an same rather important matter which
differs from that of others within the proponent. Any attempt by an
expert witness to cover up for the lack of unanimity runs the risk of
being spotted by a tough lawyer who will exploit it mercilessly. This
is not by any means a remote possibility; transcripts of such instances
abound.

2. . The Lawver's Attitude to Cross-Examinaticn

When preparing to face cross-examination, it is useful to understand the
attitude of the lawyer. Most trial counsel are quite vain about their
real or imagined cross—examining an expert witness whose evidence they
do not understand because its technicalities exceed their ability to
camprehend them. A lawyer is especially vulnerable if he does not have
an expert beside him to assist him in cross—examination, to assess your
toughness as a witness, and his chances of scoring any points. If he
succeeds in drawing blood early, he will pursue you relentlessly; if
his first few thrusts are successfully carried, he will probably contin-
ue to press for an opening; however, if he is thoroughly perforated in
the first couple of rounds he will try to end the cross-examination with (

his hide intact. Your objective, t,he:efore, should be to "let him have
it", early and hard.
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3. The lawyer's Style on Cross-Examination

A good cross-examining lawyer will have no particular style which the
witness can predict. He will be a versatile actor who can adapt his
techniques and personality to the witness he is cross—examining and to
his cbjectives in relation to that witness' testimony. He can be
alternatively seductively charming, casual, abrasive, bullying, or
formal. Whatevercolwrthechanelemadopts recognize thatitbasme
purpose: to get samething from you that yoy pth@mse wonld pot give
him. You should be particularly wary of the cheerful, friendly .
cross-examne.rmseekstoparapbraseymtestinmy forpurposesof
"clarification”, in his own words, which are juet slightly different
from yours. Watch ocut for "In other words, you're saying...", e"uwes—
sive small concessions of form can gradually be turned into concessions
of substance. A shrewd lawyer can, adopting a Columbo-like burbling -
pose, paraphraqeyﬁurendencemsuchamyastoreducettwscopeof
your conclusion sawrwhat. Out of 4 wisquided sense of charity for his’
apparent lack nt intelligence, you wmay feel that it would be wmikind tq.
correct him. !n final arqument, to your dismay, he may show you how
clever he has been in getting you to weaken your earlier story.

The bullying cross-examiner may try to get you to back off your story by
putting psychological pressure on you through overstating your position
and forcing you to back off that overstatement. He will try to get you
to make concessions which are useful to him, in your hurried attempt to
back away fram his rather extreme overstatement of your position. For
example, in cross-—examining you on your carefully worded evidence that a
particular assessment understates certain risks, the lawyer, with
calculated barbast, may try to evoke the following exchange:

Q: So, Dr. X, youretrymgtotellth;saoardﬂutwchent‘qprojeft
is unsafe?

A: That's not what I said. In my evidence I said that....

Q: (Interrupting and overstating) I've read your evidence, doctor, and
I know what you said. But boiling it all down, aren't you saying
that my client's project is ‘unsafe?

A: No I'm not. |

Q: Then its safe isn't it.

A: No, not exactly its...

Q: Oh come on doctor, stop quitbling. Its either safe or its unsafe!
Which is it? You've said its not unsafe, are you backing down on
that now? : ' .

A: No, its not as simple as that.

Q: 1Its nevér as simple as that, doctor, if you're a scientist, but I'm

not, and neither are these members of the Board who have to decide,
very simply, whether the project is safe or unsafe. Now you've
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conceded that it isn't unsafe.. You seem to be reluctant to admit
that its safe. Let me put the question to you a different wayv:
Does your evidence prove that its unsafe?

A: No.

Q. menztmuldfollcw,wo\ﬂ.dxtnotor.x,thatlfl ta say to

ymthattheprojectweresafe,youmuldnotbeable prcvethat
it was unsafe?

A: Yes, I gquess that would follow, but...
Q: No further questicns.
B. GENERAL METHOD QF CROSS-EXAMINATICON

° *

l. The Lawver's Plan - :

It would be a mistake to underestimate the sericusness with which a
cametent lawyer approaches a case. Most lawyers understand that
intensive preparation is the key to success. A good lawyer will be very
familiar with all of the evidentiary aspects of the case he is conduct-
ing. He will normally have dene everything in his power to be
conversant with all the thecoretical and practical aspects of the case.
Although a lawyer's knowledge of a general scientific field will never
approach that of an expert witness, he may often, an a particular and
narrow piece of evidence, be as well-versed in the area as many experts,
and sufficiently familiar with the evicence to be able to conduct a
devastating cross-examinaticn.

The carpetent lawver approaches cross-examination with a carefully
developed plan and well-defined cbjectives. A part of this plan,
frequently, is to appear to have no plan, but to ask questions seemingly
at randowm. A favourite act is to appear disorganized and ill-prepared.

Usually, the cross—examination will have three main cbjectives:

1. To sue the testimony of the witness to contribute to the favourable
develcmment of his case;

2. Ibdiscredittheadverseportimofthetesﬁxmyofﬂ\éwitness;

3. To use the testimony of the witness to discredit the unfavourable
testimony of other witnesses adverse in interest to his client.

Normally, the first phase of cross—examination would be to encourage the
witness, while things are still friendly, to say favourable things about
the cther side's case, or to limit the scope of his own evidence. This
might include questions such as "Dr. X, you have read the evidence of
our expert, Dr. ¥, you den't disagree, do you, with his conclusion at
page 12 where he says...?" Ancther tyoe of question might be: "Dr. X,
locked at superficially, your conclusion might appear to be totally at
odds with the conclusion of cur expert, Dr. Y. However, would you agree
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with me that you are not necessa.nly in disagreement when he says...?
Alternatively, the witness might be asked, where he has stated certain
facts but not drawn certain possible inferences or canclusions from
them, which he has left dangling for the Board to draw: "Now you
‘provided the following evidence at page 15 of your memorandum..., but
your own evidence doesn't draw any inferences or conclusions from that,
it merely puts the evidence forward that way, doesn't it?" Clearly,: the

usualandcbvmusanswerstothesequestmnsmavglvethelawersme
canfort in final argument.

Following the friendly phase of the cross—examination, when the witness
is carefully encouraged to limit the adverse things he is saying, and
induced to agree, where possible, with certain parts of the other side's
evidence, the cross—examination may either end abruptly, or switch to an
unfriendly phase. During this phase, the lawyer will attempt at all
times to prevent the witness fram elaborating on points that strengthen
his testimony given in examination-in-chief. He will do everything in
his power to interrupt the witness, or to direct him forcefully away
from saying anything positive about his evidence. If this is dore, your
own counsel should strongly cbject, insisting that you be allowed to
answer the question fully and in your own way. If he does not, you
should tersely and firmly say: "May I fmish my answer please? I would
like the Board to hear all of my answer.” Andthengomaqt}mghthe
lawyer hadn't mtermpted

The lawyver's prime intention is to keep control of the tempo and direc-
tion of the cross-examination. By the use of carefully drawn questions,
he will try to prevent the witness from minimizing discreparicies by way
of lengthy, self-serving speeches. He will tend to paraphrase these in
a few words, to the witness' disadvantage, and move on. As he is
pursuing his own cbjectives in cross-examination, the lawyer will rarely
follow the order of the evidence given in examination-in-chief. He may
deliberately ask a questicn at the start which will surprise the wit-
ness, or force him to search through his documentation for answers to
.questions he has not prepared, in an attempt to unnerve him.

2. How the Lawver Goes About Executing His Plan

a) Expertise

Although the tribunal has granted the witmess recognition as an expert,
the lawyer may attempt to question the depth and breadth of the witness'
expertise, or its relevance to tle question at hand. He may also try to
suggest that the expertise has been gained all on one side of the
question, implying a strong bias, Because these common occurrences,
actual examples can be enlightening. The following two excerpts from
hearing transcripts are illustrations of attempts by opposing counspl to
limit the extent of the witness' expe.rt:.se '

In the first example, the lawyer tries to underline the witness' lack of
practical field experience. The cross-examiner poses the questicn
several ways, in order to drive home his point. The witness, feeling
scmewhat defensive perhaps, does not exploit the poor wording of the
lawyer's questicning, and fails to cbject to the indeterminate nature of
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the question asked. When the lawyer tries to draw the witness into
making a quess, the witness correctly avoids doing so, but sounds
samewhat defensive. He could have used the opportunity to turn on the
lawyer, exploiting the ambiguities and confusion in his questions,
rather than dwelling on his own lack of field experience.

Q: Drecececee.., can you describe for me your field experience in the
area of saltation, any investigaticns that you have done that have
been spec:.f:.cally related to saltation and I am talking about large
flat surface areas or with tailings?

A: Inthea.reaofsaltat:.m;tselflhavenotmrkedmasmc;fm
project.

(EQ. camment:

It might have been samewhat stronger for the witness to answer: "My
area of expertise is in the physics of saltation. I have not spent any
time running eround tailings in the field collecting samples.”®)

Q: Well, if you have no experience there, then your experience in
respect of saltation I take it is scientific experience, is that
correct?

A: I have inowledge of the physics of saltation.

Q: And you have had experience in working with saltation equations?

A: Yes,

Q: Based on your experience does linear regression apply between
aggregate measurements and cbserved values from tailings?

(Ed. camment:

This is the key question. A better way of wording it would have been to
askwhatthemlaﬁmshpxsbeﬁwaggregatemamtsandobsewed
values from tailings. 'mephrase"Doeslmearregressmapply is

. problematic because linear regression analysis is a technique itself can
always be applied. Hence the lawyer appears confused. Perhaps what he
meant to ask was: "“How good is the correlation between aggregate ‘
measurements and cbserved values from tailings?® If this is his ques-
tion, the answer cbvicusly depends on the accuracy of the measurements
and ‘of the cbserved values. Hence the question cannot be answered
without scme clarificatien, if not further information. This weakness
in the question permits several alternatives to the answer actually
provided.)

A. As I pointed cut before, Ihavemtmrkedmany specific project
concerned with saltation so I camnot answer the question.

(Ed. camment:
Given the analysis of the questicn in the foregomg cament, it may not

have been necessary to have any pract:.cal experience with saltation to
answer the gquestion, if the question is answerable) .
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Q. Do vou think it might apply?

(Lawyer is here pressing the witness, giving him one of two bad alterna-
tives. If the witness speculates, he will be condemned for quessing;
if he declines to answer, his inexperience will again be underlined.)

A. I think all I can do is gquess. Ifamdel:.sgood;thastobe
calibrated so you cannot use a nodel without calzbratq.m

(Is the second sentence a guess, Or a gemral smtazem; unrelated
first sentence?)

Q. I am sorry, Icmldn'tmxderstarﬁtheﬁrstpart'ofymranswar.

A. I mean any answer to you has to be a quess which I do not want to
venture.

(But wasn't the secund sentence in the pravicus answer precisely such o
guess?)

Q. But you seem to be using those guesses here today in condemning the
model developed by (the witmesses for my client.)

(That is an inference drawn from the camment about calihration, which
followed immediately after an expressed reluctance to quess. Because
the witness has unfortunately juxtaposed a sentence about guessing with
a sentence about calibration, the lawyer has cleverly linked the two and
tried to etch in the minds of the Board members that the witness'
cament about calibration is merely a guess. The witness, sanewhat
defensively, in his next answer backs off condeming samething he
perhaps intended earlier, and perhaps rightly, to condemn).

A. I am not condemning the model, I am must pointing cut the fact that
calibration or validation in the usual sense has not been done.

This is a frequently used witness evasion: he professes not to condemn,
but that can be the only consequence and reason for pointing out the
fact that the calibration or validation has not been done. If the
absence of calibration is irrelevant, the witness shouldn't he asking
the Board's time with this camment; if it is relevant, then presumably
it indicates an oversight or weakness. This willingness to condemn
inferentially, coupled with a denial of so doing, provides beautiful
rhetorical ammmition for a lawyer,

In the second example, the expertise of the witness has been raised as
an issue by way of cbjecticn by cpposing counsel during the witness'
examination-in-chief. When the issue is raised again during
cross-examination, the witness clearly identifies his qualifications,
and does not let his area of expertise be too narrowly confined. At the
same time, the witness seems totally unwilling to admit the obvious,
that his evidence does in same way challenge the evidence of the lav~
yer's expert. He goes to such extraordinary lengths to avoid saving
anything negative that his position becames harder and harder to defend,
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until finally he makes a key admission of potentially great use to the
lawyer.

Q. Okay. Now I would like to discuss with you your area of expertise
and that is the statistics to which you referred and I would like to
refer you to Table 1.

A. I would like to say samething about my field of expertise. I am
Professor of Environmental Studies, adjunct Professor of
Envircnmental Studies at Concordia University ard I am very
conversant with the literature on radiation effects. I do not
pretend to be a medical person. I do not pretend to be an expert in
any way in the biological effects of ionizing radiation but it is
certainly part of my qualifications that I am a scholar in this area
and T am conversant with the literature..

Q. I think you have made that perfectly clear. - I am sugqesting to you
that the area of your particular expertise and training is the area
of mathematics and statistics, and if I am not mistaken, that is
what you said throughout your evidence.

A. That is correct but I also said throughout the evidence that the
epidemiological and experimental evidence showing non-conservatism
at low doses for alpha radiation are to my knowledge...there is no
countervailing evidence as to low doses for alpha radiation on the -
other side and I have asked Dr.....at the.....Camission precisely
that question and he has not been able to cite any evidence and I
have literature searches that I am unable to find any.

Q. That is not the area of expertise, ofyc\.u:pa.rta.cula.rexperuseno
matter how well read you may be in the area?

A. I beg your pardon, sir, it is. My field is mathematical modelling
and mathematical modelling involves not only interpreting results
but looking forandt&tmgthemdeltosee:.ftherexsevﬁence
pointing away from that particular mcdel.

(Ed. camment:

With this answer, the witmess dug a potential trap for himself because
in testing a model and locking at evidence, he first has to decide what
is evidence and what is not, and second, whatwe:.ghttoglvevanous
kinds of evidence, possibly c:nfln.ct:.ng This requires considerable
understanding of and expertise in the area of the evidence itself.)

Q. Are you telling me now that it is part of your expertise to
determine the legitimacy of the assumption which Dr..... has used
the linear doses relationship?

(Of course he is! The leq:.umacy of any assumption can be questioned,
with or without expertise. That is inherent in the nature of as-
sumptions, especially where the witness said in a previous answer that
ha must lock at evidence pointing to and away from a particular model.
He has to be making value judgements about that evidence).
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A. I am sorry, that is not what I said. What I said is that in testing
a mathematical model you look to see whether there is any evidence
which supports the use of that model and whether there is any
evidence which denies the validity of that model. So what I am
saying is that at low doses of alpha exposure, I as a Professor of
Environmental Studies can testify before this Board that I know of
numerous items which indicate the possibility of a pon-linear,
nm-conservatwenodelandllmcaofnosucbevidence on the other

side. That is all I am saying. 11: is not up f.o me tn judgp whefbpr
that evidence is valid.

_(The witness' answer is a defensive "waffle", and an the face of it,
absurd! Of course it is up to him to judge whether the evidence is
valid, or he would not know whether or not to include it, However, by
retreating to the point of denying being in a pos:\.tn,on to judge whether
the evidence is valid, he has made a key concession: that he is not ip
a position to say anything negative: about the other side's witness. |
Thus a feeling of defensiveness ard unfamiliarity about the scope of his
own qualification and an exercise of an abundance of caution has caused
the witness to neutralize his own testimony. The lawyer won an easy
victory, and underlined it in the mind of the Board, to awhasize it
further).

Q. Okay. I think that last sentence sums it up just perfectly.
Fram the lawyer's view point, of course, it is just perfect.
b) Facts

The lawyer will also question the reliability of any facts given in
evidence, as well as the personal knowledge of the expert with respect
to these facts - that is, the accuracy of the expert's perception,
recall, and expression of the data, and the smcenty of their recital.
Moreover, the arithematic and the assumptions in any quantification will
be carefully scrutinized. If different assumptions or different math-
ematical methods yield different and perhaps opposite conclusions, you
may be virtually assured that the witness will be confronted with these
in as embarrassing a manner as the lawyer can muster.

c) Method

Expert evidence often relies on the camilation and analysis of evidence
prepared by others. Thus the expert may be expected to answer questions
relating to the "hardness” of the data, its accuracy, and the degree of
control over the observation. For example, when being questioned on
research design, the expert will probably be asked about sample size,
methods used, why these rather than alternative methods were selected,
the consequences of the use of alternative methods, the campleteness of
the investigation, the disclosure and suppression of data, and so on.

The expert should be prepared to explain his methods and any generally
recognized alternmative methods, particularly if he has declined to
employ one of these methods where it would lead to results less
favourable to his position. 1If other studies are referred to, one
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should be careful not to extend them beyond the bounds of application.
As well, the witness should be careful not to anit relévant information
fram his presentation for the purpose of making his opinicn appear
stronger. It is far better to present a series of alternatives, to
indicate why the particular alternative which was selected for con-
clusions is preferrable, and to understate rather than overstate the
strength of the conclusion that can be based on the evidence, This will

deprive the crouss-examiner of the oppommz.ty to destroy the cred:bmty

of the witness fcr overstatement or suppression of information. -

d) Credibility

The most important issue from the witness' viewpoint is his own
credibility., Seemingly contradictory statements made in previous
testimony or in published works can be used as weapons; fortunately,
sud10ccqrrencesarer_a.reandthewimess should be able to distinguish,
on the facts, previocus statements which seem to conflict with his
present position. He should be prepared to justify his current views nr
reconcile any apparent contradictions. Overstatements and understate—
ments made in support of the witmess' view are often effective in
attacking credibility, as are half-truths which are in the nature of
misleading innuendo or non-disclosure.

e) Bias

Another way of attacking a witness' credibility is that of seeking to
demonstrate that he has bias - perscnal, instituticnal, or ctherwise.

In the following illustration drawn fram an envirommental hearing, a
lawyer attempts to discredit an expert witness an the grounds of his
association with a well known anti-nuclear group. The cross-examiner is
clumsy. The witness does not let himself be pinned down as an an-
ti-rmuclear zealot, and leaves the impression that he is merely a con-
cermed scientist.

Q. Dr.ce..., you are Chairman of the group called the Canadian Coali-
tion for Nuclear Responsibility, is that right?

A. That is correct.

Q. And you hold I think it would be fair to say strong views about what
I might call, to use a cliche, the proliferation of nuclear energy?

(The use of the word “proliferation” is inept because of its cbvicus
negative connotation. Proliferation is plainly samething bad. Who
would be in favour of proliferation?)

A. That is correct.

Q. You are against it.

A. That is incorrect.
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(The lawyer's question should have been either "what are your views on
nuclear proliferation" (if he insists on using the word), or "are you
in favour of or against nuclear proliferation?")

Q. You are against the proliferation at this time, aren't you?

(He has lobbed the witness a very slow, stralght p::.tch th,ch he. is about
to slam out of the ballpark.)

" A. 1 do believe the proliferation of nuclear power throughout the world
moveﬁastya:ﬁlﬂmﬂtthattrerehasbemmdeq\mte
consideration given to the nature of the problems and what can he -
done to prevent those problems from becoming extremely serious.

(Note that the witness has built in same value words such as "overhasty"
and "inadequate". The lawyer could then press him with questions as to
what constitutes adequate consideration, what makes it adequate, how
long does adequate consideratiion take, how much does it cost, and so
on). The lawyer then quoted from & prev:.ou.. hearing, the portion of the
witness' testimony:

Q. I am reading from the transcript there, the brief you filed, I will
read you the question and answer you gave in regard to a brief you
filed. Mr.......was cross-examining you at page 34.

“Presumably as you have already accepted this is a biased and selective
document. You will agree that the sumary of international attitudes
specifically here (page 35) is itself highly biased and is in at least
three incidents positively misleading.

Drec....: Certainly not misleading. I think it is definitely biased.
Itlssho,:mgatrendmgothertrendsandthattraﬂzsansmg
concern internationally about nuclear power and the mpl:.cat.mns of a
nuclear future.” .

A. Yes, I think that is perfectly accurate.

Q. Well, then it is quite fair, is it not, that you hold strong views
against the proliferation of nuclear power and that you are biased
against that proliferation?

A. No, I beg your pardon. I did not. cay that and I would not agrec 1o
that. What I have said is that there is a growing concern and this
concern is expressed at the very highest levels.

This lawyer was not able to score any points against this witness.

The same expert was then cross—examined by another lawyer, who
avoided engaging the witness in an extensive and detailed discussion on
the substance of his views. Rather, he made his point with one small,
dramatic gesture.
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Q. 1Is that vour briefcase on the floor by the podium?
A. Yes.
Q. Would you. pick that up and read the lcgo on the other side?

A. It says "Nuclear Power? No thanks” with a picture of a smiling
sun.

Q. Do you think that accords perfectly well with your views which you.
have expressed here today, and other places as to nuclear énergy?

(Clearly, the logo rejects muclear power. If the witness accepts this
as according with his views, then it means that he too rejects nuclear
power. The witness tries to waffle.)

A It is a very widespread opinion in our f‘rrmt:y If solar enerqgy

‘ turns out to be technically viable and econanically viable to meet
our energy needs, the choice is clear. The real debate over
nuclear power is whether we actually need nuclear power or not.
That is a debate that is by no means resolved. That is a rather
hmoroualogoherethatmdluatesthatlfthesmshmeturnscutto
be adequate to meet our enmergy neecs, then we won't need nuclear
power and I suspect that most goverrments would move rather quickly
to disengage from the technclogy,

Here the witness is vacillating. HKe is asked either to associate
with or disasscciate himself fram the wording of the logo. He tries to
distract the questicner by including a hypothetical assumption ("if the
sunshine technology turns cut to be adecuate to meet cur energy needs,
then we won't need muclear power”"). If£ the real debate over nuclear
power is whether we actually need it or not, the slogan in the logo
makes it plain that the answer is, we don't. Thelawyerpn.dcsupthe
witness and sets a trap for him in the next question.

Q. Did you say if the sunshine technology is feasible?

Here the lawyer underlines the hypothetical nature of the witness'
previcus assumption.

A. Exactly. |
Q. I have no further questions.

The lawyer has successfully demonstrated that the witness rejects
nuclear power without knowing if solar power is feasible. This strongly
implies bias. It locks very much like the lawyer won this round,
because whether he used it or not, hewasmapos:.tmntosaymfmal
argument that the logo humorously but unequivecally rejects nuclear
power, and so dces the witness, without knowing whether "sunshine power”
is feasible. If the feasibility of solar oower is the pre—condition to
the rational rejection of nuclear power, and if we don't know whether or
not it is feasible, the rejection of nuclear power in the absence of
that knowledge appears to be a bias.
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A number of alternatives were available to the witness. If it were
factually true, he could have said that scmecne merely stuck the symbol
on his briefcase, and he had never given it much tho.xght. He could have
likened it to scmecne putting a poppy or daffodil into sameone's lapel
for making a donation during a tag day. Alternatively, he could have
said that it oversimplified rather than summarized his views, but since
it was amusing, he carried on his briefcase anyway, This, too, would
have defused the appearance of bias. I‘mally, he conld have sa;d t_ha;:
he believed that solar power (and possibiy other energy ,,aurr,a,) x.\.m
sufficient to render miclear power unnecessary, - .

£f) A Hidden Psychological Game

Cross-examination involves more than a simple direct assault on the

witness. Often the cross-examiner attempts to lead the witness o one

of two possible extremes: to have the witness adopt an exaggerated
" version of his testimuny, an extreme position that may later become
untenable or to suggest a more "reasanable" interpretation which makes
it appear to be in substantial agreement with that of his own side. The
careless witness might thereby be thrust anto the hors of a nan-existent
dilemma. At no time should the witness feel obliged, mg;'da:toappear
affable or co-cperative, to agree with statements cr even opinions
suggested by the cross-examiner. Beware of the tactic of gross
exaggeration of one side of the argument coupled with innocucus
understatement of the other as a form of pressure to move ycur position
along the continuum to the point the lawyer's client would prefer.

g) The Exploitation of Uncertainty

In any scientific discipline a self-respecting expert witness would
agree that on many points, theopm;.msofequallyleamedandhmest
men may differ, Manyofthepredanmantﬂmmmdpractmesofthe
day may well be tentative, incanclusive or wrong. Every scientist will
acknowledge that there have been s:.gm.flcant errors made in scientific
discovering and theoretical assumptions. Given these admissions, the
lawyer can either attempt to show that the witness' conclusicns should
be taken with a grain of salt, or try to "lean on him" to be more
conclusive and definitive (and perhaps excessively so). He will use
rhetorical questions such as: "Do you expect this Board to reject an
important project, and all the jobs ﬂntgow:.th it, on the basis of
that kind of as yet inconclusive evidence?" While this form of
cross-examination may appear barbastic and puerile, the expert witness
- must avoid over-reacting, either by adopting an extreme and indefensible
position in response, or by timid waffling and hedging. All that he
need maintain is that in the context of present day theories and "the
state of the art", his evidence is as good as it can be. In deciding
whether to approve or reject the project, therefore, the Board must
decide on the basis of what is often less than mathematically certain
evidence both for and against the project. It is not very dangerous to
concede that the evidence of envirommental risk is samewhat inconclusive
if the witness points ocut at the same time that the evidence of

environmental safety as submitted hy the proponent is perhaps even less
conclusive,




40

h) Exaggeration

The lawver will often attempt to persuade the witness to exaggerate
his own case. The psychological principle at work here is that it is
often easier to get a witness to put his opinions too high than to get
him to agree that he is wrong. A skillful lawyer will submit to the
expert a series of statements that support his previous testimeny.
Surprised and pleased by this unexpected cccurrence, the witness will
too readily agree with cpposing counsel. The cross—examainer then
gradually exaggerates the expert's positicn until it beccmes clearly
cutragecus. The camitment to the lawyer's line of reascning must now
be qualified by the witness, with a possible loss of credibility. One
can be sure that counsel will explo:.t any badct:rackmg to his own
advantage, expressing marked surprise at the witness' need to keep
chang:.ng his mind.

i) Exploiting Personal Mannerisms

The lawyer recognizes that a hearing setting :leus forum, not that
of the witness (unless he is quite experienced). He tries o use this
to his advantage. It is also he who is asked the questions.,

Lawyers may at times choose to adopt bullying tactics because
nothing provokes inconsistent statements or backtracking as effectively
as intimidating questions posed by a glaring counsel to a nervous
witness. Thus the lawyer may attempt to exploit nervousness,
belligerence, forgetfulness, or, in the case of many government
witnesses, an extreme m:w:.llmgness to offend, all to establish an
imputation of substantive uncertainty or lack of credibility. Although
suchtacucsnaybackfa.re:.ftheco\mseltakesthentoofar,
particularly if he persists when the witness does not fall for them,
unfortunately a tribunal will rarely rescue a witriess who is being
bullied if he is backtracking, because that is recognized as one of the
purposes of cross-examination. Thus the lawyer aas little to risk by
bullying. If he is unsuccessful, he can stop and change his tactics
quickly. If he is successful, the Board will not rescue the witness.

Apart from tone of voice and phrasing, counsel may attempt to
direct the witness towards certain conclusions with a use of leading
questions. He may attempt to provide subliminal feedback to the witness
by ncdding his head sympathetically to a favourable answer, raising his
eyebrows or frowning to an unfavourable ane, or even walking up and down
and turning his back on the witness if the witness is making a long
speech which the lawyer doesn't like. All these tactics are designed to
influence the nature of the witness' answers. An experienced witness
can often turn these tactics back on the lawyer to keep him fram scoring
points.

Friendly persuasicn also takes several forms. As mentioned
earlier, he may try to re-assure the witness that what he is saying is
undisputed. This is to give the witness confidence from the friendly
reception that his testimony evokes. Slowly and carefully, the
cross—examiner may, through this amicable discussion, draw cut mild or
even major concessions fram the unsuspecting witness. Alternatively,




41

. counsel may present contrary testimony or writings of other experts and -
politely suggest to the witness that he is being given an opportunity to
slightly modify his prior tesitmony in relation to that of these other
experts, out of fairness and consideration to the witness. By
emphasizing subtly the expertise of those persons who hold opi.nims
contrary to the witness, the lawyer attempts to undermine, in a
backhandedway, the confidence that the witness has in his osn
capabilities. This is to apply a form of peer pressure in suggesting to
the witiness that his test:.mony is samewhat out of line Wlth accepted
scientific norms. The intimation that the witmess is, out of kmdness,
bemggivenanopporttmtytomdeanhmself,coupledmththe - '
intimidating sett:.ng of the hearing itself, may result in the witness
feeling that he is better off accepting the helpful reformulations of
th:.s testimony as suggested by cross-exmtunuw caunsel,

3) The False Analogy

Opposing counsel will frequently atitenpt to put to the expe:t 2
camplex hypothetical question which deals with matters similar to those
of the fact situation around which the present case revolves. Counsel,
if he elicits an answer from the expert which he feels can be helpful to
his own side, will attempt to draw an analogy between the problem he
posed to the expert and the facts of the case. For such a technigue to
"be effective, counsel will usually wish to obtain an unequivocal answer,
either a "Yes" or "No", to the hypothetical question. Then, in final
argument, he will submit that this answer expresses the expert's opinion
on the determinative issue as well in the actual, present case. .
Notwithstanding that the lawyer will phrase the hypothtical gquestion in
such a way that it contains variables which significantly differ from
the facts in issue (that is, it may well be a false analogy) The
decision-maker may not alwavs be sufficiently well-versed in the field
to perceive this, andtimsmybeswayedbythesuperflcul resemblance
drawn by counsel. The expert witness and his own counsel must be alert
to this possibility and should, while being cross-examined, point out to
the tribunal the features of the hypothetical situation which differ
from the facts in issue.

. k) "Answer Yes or No"

Generally, a witness can never be required to answer a question in
a form with which he does not agree. Faced with a counsel who seeks to
force a Yes-or-No choice, the witness may conduct himself as follows:
(Lawyer) Q: On the basis of our discussion of the last few minutes,

vmldymagreemthﬂxepassageﬂaatlhadquotedtoyou
earlier.?

(Witness) A: Would you read the passage again, please?
(Lawyer reads the passage)
A: No, I could not agree with it entirely.
Q: Then you don't agree?




A: I cannot with certainty answer ‘ves’ or 'no’.
Q: I take it you don't know. .

A: I have an opinion on the subject which would necessarily
be qualified which I can elaborate upon if you wish.

Opposing counsel can be quite stubborn in his insistence on a ‘yes'
or 'no’' answer. In the following excerpt, the cross-examiner poses a
question which receives a qualified answer. He admonishes the witness
twice for his verbosity, then poses the questicn again. At this point,
the witiness gives a definitive response. The general impression
created was that the latter answer could have been given at the cutset,
so the witness was either inattentive to the questicn or evasive. A
close reading of the transcript shows that the lawyer actually
reformulated his question to change its emphasis; so that the witness
found he could agree to it in its reworded and changed form. To avoid
such a situation, the witness should point cut to the Board the precise
part of the question to which he cannot respond in definite terms, and
any reason why the questioner's desired response might be misleading to
the Board.

(Lawyer) Qs Dfececceses.., there are just one or two questions which
I would like to ask to clarify, if I may, exactly what it
is you are trying to tell the Board. Is the hurden of
your evidence that recent developments have suggested
that the linear method of calculation which has been used
by Dr.......in the preparation of his appendices is not
warranted?

(Witness) A: It is the purpose of mv evidence to say that recent
publications, recent published data, if correct, may
indicate that Dr........'s calculations could serviously
underestimate the risk of lung cancer, yes.

Q: Are you indicating that in your view, whether expert or
not, - that these recent publications are correct?

A: As I mentioned on Friday, there are three criteria--

Q: Excuse me. Ireallyttﬁ:ﬂcﬂ:atquestioncanbeansv}ered
by yes or no, Dr.......

A: I have been unable to find data which points in the
opposite direction. I would not say that one can
possibly conclude at this early stage with the scanty
data at the present time and without proper elapse of
time for the scientific commnitv to come to a consensus
cn this point, I don't think it is possible to say one
thecry or the other theory is correct.

What I can say is my knowledge of the evidence indicates
evidence on one side and I have been unable to identify
evidence on the other side.

e ara m
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Q: Drececcece., I realize the difficulty in answering yes or
no or maybe but I think it would be more helpful if you
can, if you would, if you can give responses to that. If

. the question doesn't lend itself to that, T will try to
rephrase it. It will ask the question again: Is the
burden of your evidence that recent developments have
suggested that the linear method of calculation used by -
Df.ceveceseoin his appendices may not be appropriate. .

A: Oh, yes, that is cei'tainly correct. “May not he
appropriate” is far less categorical than "is not
warranted”.

»

1) Asking Questions Based on Assumptions

When answering a question containing an assumption, the witness
must expressly recognize this assumption and repeatedly state that his
answer holds true only if the assurption is also true. The assumption
might be included in a question of this type: "Given that A and' B exist
would not C and D also exist?"

A simple 'Yes' answer to an apparently simply question of logic mght be
interpreted as an admission by the witness that A and B do in fact -
exist, although the witness intended Lo answer a purely hypothetical
question. A better answer would be: "If A and B did exist, which I
will not accept without proof, C and D would also exist", leaving no
doubt&attheexpertmfusestoacceptAandBasestabhshedfacts.

Evan assumptions which the opposing counsel clearly identifies as
hypothetical may eventually be exploited to create confusion. The
technique used to achieve this result is simple: once the assumptions
are established, thelawerlaundxesmtoalmgse.nesofquesums
about the logical consequences of these assumptions. The mtent, of
course, is to make everyone forget that these effects are in reality
merely derivations from assumptions which may or may not be true. To
prevent this confusion from occurring, the witness must always - even at
the clear that each of his answers are based an the original
assurptions. This will reveal the lawyer's game, and thereby destroy
its effectiveness.

Only close scrutiny can detect hidden assumptions but certain words
and phrases beginning a sentence are usually good indicators.
these are: "accepting that", "since", "if", "because of", "in view of",
"the fact that", "given that®, and "recognizing that"”.

The following witness is careful to qualify his answer and
emphasize the fact that he is camenting on an assumption:

(Camissicner) Q: Tell me, what do you think your position would be if
there were a friendly takeover?

(Witness) A: I think there would still be very — firstly, its
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difficult to foresee how it could be a friendly
takeover. But let's presume for a mament that it
was. L J

Often assumptions are hidden in questions seeking categorical
choices, e.g. Do you prefer a pristine environment and massive
unerployment or a bit of envirommental impact and full employment in a
depressed area. This is not necessarily the total range of choices,
available. Rat her than saying that one can't answer 'Yes' or 'No' to
such a question, which may sound weak or evasive, the witness might say
"I cannot accept the hidden assumption in your question®. The
may stop the game, or feel obligated to ask "What hidden assirrption", to
which the witness replies "That those two extreme, oversimplified,
hypothetical situaticns are the anly choices available to the Board”.

m) Asking for Opinions Based on False Data

When zsked to base an opinion or calculation on numbers already
entered into evidence the expert witness must always verify the
reliability of the murbers with which he is asked to work. A very
cammon task an expert witness is asked to perform while under
cross-examination is that of making camputations or drawing conclusions
fram nurbers which the opposing counsel tells him are correct, or are
already entered as evidence. The result is often contradictory to the
expert's previous conclusion. This, of course, does nothing to add to
the expert's credibility. The reascn for these unfortunate results is
usually not incampetent witnesses but incorrect starting fiqures, or
simply unreliable numbers drawn fram crude statistical methods oifered
by the opposing counsel. My being aware of the questicnable reliability
of the starting figures the witness may, through his testimony, put the
blame for unsatisfactory conclusions where it belongs, on the original
figures submitted to him. His conclusion should always be stated as
"subject to my verifying the nurbers vou have provided. After
cross-examination, immediately go to the quoted source and check the
nunbers. If they are less reliable than yours, or simply wrong, ask
your counsel how to get a statement to this effect on the record.

n) Playing the Semantic Games

The skillful cross-examiner will sametimes try to get the expert
witness to define, or to agree to a certain definition of a term which
he may have used, without the witness being alert to all of the possible
implications of that definition. The lawyer will then confront the
witness with a part of his testimony where he uses the same term in an
unusual manner, one that falls cutside of his earlier definition. The
witness then either has to admit that his original definition was tco
narrow, forcing him to change his definition (which appears to ke
backtracking), or to admit that that part of his evidence doesn't square
with his own definition. In argurent, then, the cross—examiner will
urply either that the witness was us:.nq a key term in apparent ignorance.
of its true meaning, or that the witness was attempting to mslead the
tribunal by the deliberate mis-use of a technical word.
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while it is far preferable for a witness who finds himself confronted
with such a situation to admit that his previously offered definition
was too narrow, obviously the best course of action is to avoid locking
yourself into a restricted definition of .a term.

C. mmmmsmwrmszswcmss-mmmmu

1. Introduction

Evidence should be prepared with the expectation that it is going
to be attacked in cross-examination for the purpose of giving the
opposing. counsel ammunition in final argument. Thus good evidence
cannot be prepared without a better appreciation of the kinds of
arguments usually made during final argument. You should, as an expert,
read extensively in the proceedings of a range of tribunals to look at
the kinds of arguments used. Thus you will learn to recognize various
alternative ways of making your point during your evidence and you will
intuitively select those which are least amenable to successful
cross—examination. '

2. Preparing for Cross-Examination

Although the substance and direction of cross-examination rests in
the hands of the opposing counsel, there are a few things the expert
witness can do to prepare himself. Simulations with staff lawyers can
help. The witness should also try to place himself in the other party's
position. He has a general idea of their cbjectives, and should in most
instances be able to surmise what form the thrust of their
cross-examination will take.,

The witness should be conscious of those areas of his testimomy
that are controversial given present-day scientific practice and theory.
Cross-examination in this area is fairly predictable. Similarly, the
witness should be sensitive to how his testimony would sound to scmeone
without his expertise. Counsel may play up results which sound
improbable in relaticn to ordinary persons' experience.

Once these potential areas have been identified, the witness sho:ld
formulate the suitable answers. Although all the possible lines of
attack of a skilled cross-examiner cannot be anticipated, the exercise
will help the witness to learn his material more thoroughly, and give
him a greater feeling of confidence on the witness stand.

3. Demeanour of the Witness

The witness should speak in a clear, strong voice, and slowly.
this is especially important in the rapid cut and thrust of
cross-examination, so that his answers do not appear garbled and
incoherent in the transcript. Humor should be used only cautiously.
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The excessive use of humor indicates either extremelv nt:zrvousness' or an
inability to take the situation seriously, which is an insult to the
Board. )

It is alsc desirable for the witness to show respect for the
opposition, icluding their lawyer, and not to portray frustration or bad
tomper. Althocugh you may feel that the other side is wrong, and their
tactics deplorable, this conclusion has probably not yet been reached by
the tribunal. Each person is presumed to be doing his best and the
witness' position can be undermined if he shows contempt for the other
side. Likewise, if counsel is asking a questicn, the witness should not
interrupt, no matter how misguided or misinformed the questicn may
appear to be. The occasicnal use of a deferential tone towards counsel,
for example by answering "yes, sir” or "no, sir" to questions, often
create a favourable impressicn. -

No ore enjoys the campany of a parpous, conceited person, and the
expert witness should realize that the tribunal is probably no
different. He should avoid being ostentaticus, being a name~dropper,
and talking dcwn or hiding behind technical jargon. Especially if ore
is feeling sarewhat insecure in a hostile envircrment, there may be a
tendency to became an intellectual sncb; but the wiser position would
seem tO0 be to make the Board think that it is just a bhit more
intelligent than you are, because it has so rapidly and perceptively
discerned your point.

Cne should ke prepared to admit mistakes, as nothing destroys
credibility as guickly as a feeble atterpt to cover up error. If you
are caught ocut in an error, admit it - tamorrow is ancther day. That is
not to advocate that cne should give in to every challenge to cne's
testimony, only that in explaining contradictions or errors (which often
can be legitimately explained) cne should approach the task in a frank
and professicnal manner.,

4. Cbijections during Cross-Examination

Even though the expert witness may feel that he is being badgered
or subjected to an unfair line of questicning, it is preferable, if at
all possible, to refrain from abjecting perscnally. A perscnal
cbjection can lock very much as if you are unwilling or unable to answer
the question and txrying to get cut of it by using tactics which are best
left to your lawyer. You may well be told by the Chairman to get on
with answering the question, whereupcn you can count on having lost same
credibility and can expect to have your answer closely scrutinized
because it locked as if you wanted to avoid giving it.

There are two exceptions to the foregoing general principle.
First, if your lawyer is not present, ycu have been left to your own
devices; seccnd, if your lawyer is present but appears to have fallen
asleep, or has failed to cbject to a series of questions because
apparently he has failed to recognize their unfairness (this may be
because they exceed his technical grasp of the subject). Nevertheless,
when in doubt, de not object, but answer the question. Objections
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should be reserved for the most ocutrageous situations. It is often
desirable to let the questloner go on asking unfair questions for same
time, without objection, in the hope that the cbjection will came from
the Board itself, which is much more effective. -

Ifasenesofpam.cula.rlyunfax.rquastamshasbeenasked,and :
ne:.theryourcc\mselnortl'xema:.manappears:owantto.do
about it, you should give mz.deratimtoobjecting, put cnly i.f:

(a) You feel confident that you understand t:he approPriate reascns
+ and techniques for making an cbjec] e anq |
(b) ‘I‘hequesummgmsounfazrcznﬂ.sleadingﬂxattbetribzml

1sgettmgafalsepwtureofwhatymrevidenceisauabout

In any case, before camencing an objecta.on, leave counsel encugh
tire to register any objec'tmn he might make. Alternatively, you may'
ask the Chairman to give you a maoment to seek the advice of your
counsel, which may or may not be granted., If it is, you should ask your
counsel whether you are required to answer the question or whether it is.
cbjecticnable cn the basis of whatever grounds you mighit consider for -
making an cbjection.

If your counsel is not present, or the Chairman does not permit you
a consultation, then any cbjection you choose to make should follow the
generally accepted format. The wording is fairly standard: “Mr.
daam\anlobjecttoanswermgthatquestm (or, to this line of
questioning)”. You must make it clear that you are making an cbjection,
formally and an the record, because then a ruling is required. If the
cpposmggamseltnestobmshymoffmthacamenthke"Illbet
you do, but let's get on with the question”, do not be bullied. Respond
with: *“Mr. Chairman, there is an cbjection before the Board on which a
ruling must be made. Cross-examination cannot continue until you have
decided whether the cbjection is to be allowed. I feel that the
question asked is abjectiocnable because (and here, set out the grounds),
and would request your ruling on this,”

Because an cbjection is a species of motion, opposing counsel will
be permitted to reply, following which you are pemitted a final
rebuttal. In that rebuttal to his reply, you cannot raise any new
pomtsorargments, but you can refute or attempt to deal with
arqurents he has raised. If the cbjection is sustained, you need not
answerthequestion.'nmbewaryofﬂxelawyerseelmgtoaska '
closely related question with slightly different wording. He is not
permitted to ask a question that would be covered by the same cbjection,
althmghhempe:mttedt:orepeatthequestmnrarovmgﬂm
cbjectionable feature, or to reword it in such a way that it is no
longer objectionable. If you feel that he is trying to slip you a
question from which the objectionable portion has not been removed, make
another objection, indicating that this new guesticn is abjecticnable
for precisely the same reaons as the old cne. This will then require a
new ruling. If you are sustained on this one again, only a nost foolish
lawyer would try it a third time. On the other hand, if he can slip an

cbjectionable questicn past you in sln.ght_y altered form, and you are
insufficiently
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vigilant to protect yourself, same lawyers might perceive that to be
“fair game”.

It is not possible to provide a camprehensive list of all of the
grounds on which a question or line of questioning can be considered
objectionable. Obvious grounds would include irrelevance, needless
repetition of the same question (if already answered), insistence on a
"ves" or "no" answer to a question not capable of being apswered in a
way, refusal to allow the witness to camplete his answers, and questicns
which are abusive or excessively personal. As a general rule of thumb,
if you feel that the question is an attack on your perscnal dignity
(setting aside the loss of dignity you may suffer if it is your evidence
which is being successfully attacked) the changes are pretty good that
your intuition is right. Witnesses do not have to put up with bullying
cor abuse. -

S. Time to Think

Inexperienced witnesses often feel that they have to answer a
cross-examiner's question instantly. That is not so, In sane cases, an
intelligent answer may require the performance of certain calculations,

or the examination of evidence or other material which you may not have -

at hand. In such a situation it is quite acceptable to indicate to the
Board that you would prefer not to give a superficial answer or to
hazard a guess, but would appreciate having sare time over the lunch
hcur, overnight, or perhaps over a few days, to prepare and provide an
adequate answer.

Sametimes a witness will be asked a question which startles him,
and poses a dilemma. It does not require any calculations, so that
excuse cannot be used to get an adjournment over night. There are
various techniques for delaying responses, same more effective than
others. At the very least, you should stop and think through the answer
you are going to give, with whatever implications you can see at the
time, before you answer. It should always be remembered that pauses do
not show on the transcript.

If you have the answer with you, take the time to look if. up rather
than risk being wrong, even if the silence sounds deafening. If you
need to cansult a subordinate (e.g. if you are not quite sure how the
calculation was done) you may request time to do that. There is no
point in providing a potentially wrong answer simply because you save a
minute of two. Your function as an expert witness is not really to be a
sparring partner for the opposing counsel, although that may be the way
he tends to see you; your primary purpose is to be helpful to the
Board. Inaccurate factual information, or overly hasty responses which
do not correctly describe your positicn, provided under duress, are not
really helpful. If a lawyer is badgering you with rapid-fire questions,
and wants instant answers, do not feel intimidated into playing his game
for fear that you will appear slow or evasive., Greater sympathy will be
gqained if you are pensive and prudent. If you consider it necessary,
feel free to say "I am sorry to take so long to provide this answer Mr.
Chairman, but I am trying to be helpful to the Board and would not want
to give you misleading or inaccurate information".

[N
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6. - Discouraging Cross-Examination

Same witnesses are so effective at turning every lawver's question
to their advantage that they became virtually uncross-examinable. One
waytoacquirethisskillistopickupalawyer'squestimandanswer
it more thoroughly than the lawyer expects. ' I1f, for example, you are
asked to answer the question with a "yes" or "no" answer, recognize that
the lawyer is entitled to have an indication asmwhethe:ormtyou
agree with the statement or assumption contained in hig question, but
not to have this presented without qualification. Therefore, as a fyes'
or "no" answer you might say, "Yes, I agree with you, but not

necessarily for the reasons you might think. My reason for agréemg is

that...

Similarly, if a lawyer puts a statement or fact to you and asks
whether or not you agree, and:.ftheanswertothequest.mngggga_r_
damaging on the surface, don't take the chance that the Board will 1ook
beneath the surface. Feel free to say, without sounding arqumentative,
if possible, "Yes, I have to agree that that is so, but, taken in
context, your point is trival, because....” An alternative response
might be "Yes, I agree with the inplication of your question, even
though it loocks on the surface as though that runs contrary to my
testimny. I don't view this as any cancession, because if you take
into account such and such factors, you will see that the point you seem
to be making strengthens rather than weakeris my conclusion.®

Conversely, if you are disagreeing with a statement or proposition
put to vou by the lawyer, anc your d:.sagreement sounds superficially
unreasonable, explain why, at bottan, it is not so. Do not just let it
go with a superficial answer. - '

It is irportant to be sensitive to what it is that you are commumnicating
to the Board, both verbally and non-verbally. Appearance is often as
inportant as substance. If you appear to be giving ground, but really
are not, don't take any undue chances with the Board's ability to see
through the situation. They are not scientists, and are probably not
paying nearly as much attention to the subtleties of your testimony as
you think they are. Spell it out for them, in urmistakably clear terms.
Remember that you are here to help the Board, not opposing counsel.
Feel free to say "I must answer that question in the negative, but I am
afraid that in doing so I may leave the Board with the wrong impression.
Let me clarify what I mean by my answer, then, so that no wrong
inferences are drawn fram what I say.”

A witness who is adept at keeping the record straight, and
sensitive to the appearances of the situation, will deprive the crafty
lawyer of an opportunity to make unsubstantial stylistic points, and
will limit him to attacking errors of substance in the evidence. If
there are none, the witness gets away scot-free. There is no reason why
a witness with perfectly sound evidence should be able to be brow-beaten
by a lawyer into looking foolish or uncomfortable simply hecause of
unfamiliarity with lawyers' tricks or games. The evidence should stand
or fall on matters of substance. But it won't, unless the witness ~an
at least stalemate the lawyer, if not beat him at his own game.

=~ woew. -
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In addition to clarifying the points that you are making so that
the lawyer is not able to score "points of appearance", you can actually
go further to discourage cross-examination by creating a disincentive to
continuing to play the game. This is done by repeating the main point
of your testimony, underlining and etching it indelibly in the Board's
memory. Thus you might say "The answer to your question is no,
because..., and its precisely for this reascn that I po.mt out in my
evidence that .... (here you repeat and emphasize your main point)", If
the lawyer's attacks miss the mark, while your responses pozitively
re-affirm your examinatiocn-in-chief, he will actually be "lcsing" the
cross—examination because the Board will be remsmbering the affirmative
parts of your testimony. The rajority of lawyers find this approach
very difficult to deal with, and tend to back off rather quickly.

7. Sticking to your Opinion

Affirming a proposition dogmatically for the purpose of saving face
in order to appear consistent can lead to difficulties during
cross-examination. However, one should not be driven from cne's
position if one firmly believes in it. A favorite lawyer's stratagem is
to ask a number of questicns which evoke minor concessions individually,
but may have a certain cumlative weight, at least superficially. If
the appearance of a mumber of concessians is left with the Board, the
lawyer will frequently ask "In light of all the things you have just
said, do you still stubbornly stick to your testimony?® If you say
"yes", you appear stubborn, if you say "no", you have retreated. The
superficiality of the "concessions" rust be explained.

The only soluticn for the witness, in many cases, is simply to
respond: "I am just one expert in this field, and I can only give you
my opinion. I am sorry that you do not like it, or appear not to agree
with it, but I carmot change it for you. This is a matter in which
there may be a range of cpinicns, and you may £ind no difficulty in
retaining another expert, equally well-qualified, who disagrees with me.
I have had similar experience with lawyers' opinions. Nevertheless, I
amheretog:.veyougchmonandlhavedmeso". 'I‘heexpe.rtneed
only change his position when he can no longer reascnably defend it, and
then anly to the extent necessary.
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8. Answer the Question that is being Asked

The expert witness should ensure that he understands the question
that is being asked (sametimes they are so badly worded as to be almost
incamprehensible) and then should respond in a short and si.mple manner.
He should not try prematurely to out-guess the cross-examiner and give
theanswartothepmposztlontowhlchthecomsel,xs]@admg Often_,
this results in the witness appearing to be argumentative ¢r. gvaswe. v
TLikewise, he should not volunteer information t.hat is not :o}evant -1
the lawyer's question. Heneedansweronlytheques;:imthat;sbemg
asked, and add nothing, unless :.tservessa'eusefulpurpose For
example, the answer to the question "Do you lmow what time it {s?".
"yes", not "2:45". So long as the witness answers the questions pcsed
tohmtruthfullyandd:.rectly, hew:.llmamtainhisappea:anceasan
objective, expert witness and at the same time will pot provide openings
through which opposing counsel may further extend his cmss-exattd.natim

It has been suggested that an experiencad witness will wait wntil
the jaws of a trap are just about to close, then will leap aside. An
inexperienced or insecure witness will, at the very sight of the jaws of
the trap, try to leap aside. He will appear merely skittish. It is |

tmttongetheanswe.rtothepmposmlmtowhlﬁhymﬂun}; '
counsel is leading, in case he is not leading there at all, and you
merely look defensive. Wait until he baits the trap and has just about
closed it before you try to escape it. This requires good intuition,
butheshouldbenomrethanoneoru.oquestlmsawayfmh;sfmal
cne before you jump out of harm's way.

9. "I Don't Know

The expert should never be afraid to say "I don't know". Where
opposing counsel questions an expert on matters outside his area, the -
expert should feel free to define for the Board the area in which he was
called upcn to testify, and his intention to so restrict himself. On
the other hand, if there is no other expert that your side intends to
call, you can qualify a response by saying that you are not an expert in
this area, but that you would speculate that the answer might be so and
so. This is quite dangerous, and should not be used unless you have
reasonable confidence that the answer you are giving is correct. When
in doubt, don't guess.

Even within your area of expertise, you camnot be expected to know
everything. If you have not done certain empirical work, and if you
consider this kind of work essential to the provision of a worthwhile
answer, then simply explain that.

Same inexperienced witnesses try to avoid saying "I don't know" by
defining their credentials so narrowly that virtually any question asked
of them falls outside of their area of expertise. This merely gives the
Board the impression that the witness is not very broadly knowledgeable
or confident. Scometimes it may be best tn state clearly that you have
not done the empirical work necessary to provide a definitive answer,
but as a scientist in the field who has read the results of related
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research, ycu would be willing to provide an educated guess should the

Benrd wish o receive it. : €

If you are asked a lot of questions to which it is necessary to say
"I don't kncm", it may well be that these questions are unfair.
Cross-exarination is not an academic qu:.z where the lawyer (with the
assistance of his own expert advisory) is permitted to make up a test
for you, such that you will be marked on your ability to pmvide correct
answers instantly. If such a pattern begins to emerge, feel free to say
"I don't know, but is there scme reason why I should know?" If there is
not, you will have exposed the lawyer's game.

D SUMMARY

Much of cross-examination is a battle of wits. Keep yours about
you and ycu will win it.

APPENDIX I

THE LAW OF ADMINISTRATIVE PROCEDURE

INTRODUCTION

Regulatory boards, camnissions or tribunals, hereafter referred to
as "administrative tribunals", ara often given substantial deci-
sion-making powers. Where such decisions can affect rights, the law

imposes the duty to conduct public hearings and to make decisions by % ,

means of a procedure that is fair and lawful. The decision made must
also be within the scope of the jur:.sd:.ctmn of the tribunal. A tri-
bunal derives all of its powers from its statute. it only has such
powers as are granted to it in the Act.

Any decisicn or order which exceeds the statutory powers of the
tribunal may be attacked, by a party to the hearing, in the courts,
where it may be set aside. Similarly, if the tribunal employed a
procedure which either fails to meet standards of “fairness" set by the
courts, violates procedural requirements set out in the governing
statute, runs contrary to the "rules of natural justice" as evolved by
the courts, or violates The Statutory Powers Procedure Act, the court
may set it aside. In other words, any sericus breach of statutory or
camon law duties and standards of conduct by the tribunal may be
challenged in the courts and the decision may be set aside.

It is therefore important that perscns who will be participating in
such proceedings acquaint themselves generally with the kinds of rules
and standards which govern the conduct of hearings. The result will be
a more corprehensive awareness of cne's duties, rights and options
before sucnh tribunals.

B THE SCURCES OF PROCEDURAL RIGHTS

There are several sources of procedural rules governing tribunals. (

First, there is the camon law of administrative procedure, which has
for more than a century been defining "the rules of natural justice",
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and in Canada in the last two years, has evolved an emerging notion of
"fairness" which applies when the rules of natural justice do not. Both
of these will be explained briefly below. Second, there are the stat-
utory rules contained in the enabling statutes of the tribunal, and such
rules of procedure as may be passed by the tribunal which are not
inconsistent with the Act. Finally, there may be statutory provisions
ensuring minimm rules of fair play, smhasthecntagoandAlberta

Statutory Powers Procedure Acts, to trmmals exercj.smg a statutory
power of decision”.

- e=m .,,_ NI T AR B R

In courts of law, proceduzeplaysaverymportantmle Tberuleq
of civil and criminal procedure number in the hundreds, and their very
application is a subject of considerable litigation. Judges tend to
apply the rules rather strictly. By way of contrast, many administra-
tive tribunals (such as the Ontario Telephone Services Cammission) have
no written rules of procedure at all, and operate on the basis of the
Chairman's notion of "cammon sense®. Other tribunals have written rules

but rarely apply them, while still others are almost as formal as courts
of law. ,

The relationship between the judge-made procedural.rules and those
made by the legislature is that the former applies to the extent that it
is not expressly suspended, amended or varied by legislation. Since the
Superior Courts (in Ontario, the Supreme Court of Ontario} have histor-
ically had the duty to supervise so-called inferior tribunals, it seemed
natural that when acéministrative tribunals began to be formed in England
about a century ago, and in Canada in the ea.rly 1900's, that the courts
would regard administrative tribunals as just another species of inferi-
or court. Even though legislatures have tried to get around this
supervision by including sections in the Acts governing tribunals which
purported to legislate that all decisions made by the tribunal are final
and unreviewable, the courts have generally ignored such provisions by
deciding that this was only true so long as the tribunal stayed within
the boundaries of its statutory powers, and whether it did so or not was
a question of law subject to review by the ccurts. Indeed, as the
administrative tribunal has grown as an arm of Government in the 20th
century, leading to contemporary cries for de-regulation, the courts
have jealously quarded and expanded their asserted powers to control
jurisdictional and procedural abuses by such tribunals. With the
passage of Statutory Powers Procedures Acts, the Governments of Alberta
and Ontario explicitly recognized the importance of this judicial .
review, and imposed minimmm standards applicable to most of their
provincial tribunals.

C. NATURAL JUSTICE

The term used to describe the camon-law duties of a tribunal is
"natural justice". It has often been cbserved that the so—called rules
of natural justice are neither rules, nor natural, nor just. They are a
small group of scmewhat vague general principles which in practice may
amount to little more than a sophisticated judicial sensitivity for
balancing between the campeting considerations of due process and fair
procedure against the need to make regulatory decisions quickly angd at
reasonable cost.
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While sare tribunals may have a variety of functions, including
investigating certain questions or advising the Govermment, when a
tribunal exercises powers which will have this effect or by making a
recammendation which is likely to be relied on by the Goverrment, and if
so would have the same effect as a decision, the courts will usually
mposeuponthetrmmaladutytoactasxf it were a species of court.
In the jargon of the courts, the tribunal is said to have heen acting

"quasi-judicially”. While this does not necessarily require the tri-
bunal to adopt the full range of formalities and camplex proaaiures userd
in a court of law, the tribunal must conduct its affairs in a "just”
manner, mﬂmtb:.astocnaszdeoranotheraxﬂg:.vmgea&sideafair
opportunity to present its case.

The courts have long recognized that tribunals were established by
Governments precisely because they were less formal and therefore
presumably more efficient.at certain tasks than the courts. It was
recognized, particularly in crimiral cases where proof had to be "beyond
the reascnable doubt®, that the courts had to apply procedural szfe-
guards and rules of evidence which were designed to protect the indi-
vidual agqainst a miscarriage of justice resulting in an innocent man
being in priscn; they were not designed to be particularly efficient.
Different priorities apply in administrative tribunals. Although the
rules of natural justice are used by courts in assessing the legality of
tribunals’ decisions, courts apply them with an enlightened understand-
ing of the special role of administrative tribunals. The common-law
acts as a guide to the tribunal limits; it should not. be considered as
a source of hard and fast rules.

There are two main hranches to natural justice; the rule against
bias and the rule that each party must be given a fair opportunity to
present his case or to answer the case against him, as the tribunal has
the duty to "hear the other side". These two principles are discussed
in tum.

1. Bias

This rule is samewhat hard to describe simply because of the
variety of ways it has been applied. Cbviously, a perron sitting as the
judge of important matters must not have a direct financial or other
material interest in the cutcome of the hearing (this is known as
"actual® bias). For example, the decision-maker must not own any shares
in a company appearing before him, seeking permissicn to proceed with a
project. He would have to disqualify himself from sitting on the case,
and have other menbers of the tribunal make the decision, without any
discussions with the member who had the bias.

There is a second kind of bias, known as bias in law. The conduct
or background of a decision-maker must not be such as to raise in the
mind of an ordinary, cbjective persan, a reascnable apprehension of
bias. Cbvicusly, it is hard to decide what such a person is really
like. However, the raticnale behind this test is that it is not possi-
ble for the judce to get into the mind of the decision-maker itself, in
the manner of a psychocanalyst, to determine whether or not he is biased
as a mental phenamenon. Rather, the law holds that the public has the




55

right to have confidence in judicial and quasx-judlc:.al proceedmgs,

the a ance of impartiality cannot be carpromised to the point that a
reasﬁle person would lose confidence in the tribunal's impartiality.

An apprehension of bias can arise in a variety of ways. In the
case involving Marshall Crowe, the former chairman of the National
Energy Board, the Supreme Court of Canada held that he could not sit as
part of a panel to hear the appl;cat:.ms for a Mackemie Valley Pipeline
because reasonable apprehension of bias wopld exist, based on his former
position as a senior public servant whose J.espmsxbhxtzes had- inchided
working toward the construction of the very pipeline which was before
the National Energy Board. Once cme member of a group the National
Energy Board. Once ane member of a group hearing a case is found to
have had a bias, theentn.repanelbecmes "tainted", and the case must
camence anew.

Another way in which the appearance of bias may be created is for
ane or more of the Roard members to have participated in priviite meet-
ings with any of the parties to the forthcoming public hearing.at which
anything related to the subject matter of the hearing was discussed.
Another and rather rare form of bias which occasionally manifests itself
is the situation of a tribumal chairman or single dec:.szm—maker who
prevents ane party from adequately participating in the
This may involve persistently rude and harassing cenduct, prcavc.ntmq the
party or his counsel from speaking when he should be allowed to do so,
and other grossly abusive behaviour. Altematively, it may sinply
involve an unfair application of rules. A famous illustration of the
latter was camitted by the Naticnal Energy Board when, with the inten-
tion of saving time, it refused to allow cne party to a hearing to cross
examine the witnesses of the other, but no vice versa. A judge of the
Trial Division of the Federal Court of Canada issued an order prohibit-
ing the NEB frum proceeding further with the case because it had failed
to treat the parties as equals. (The court actually expressed its .
judgement in terms of the second rule of natural justice, as described
below, but it could just as easily have done so on the basis of the bias
rule).

Since the only totally cpen mind i o totally empty mind, obviously
there are practical limitaticns to the appllcatlon of the hias rule.
Trilunal members are not expected to be totally ignorant of the matters
which are discussed before them; quite the contrary, they are often
selected precisely because of their expertise in the industry. Hence a
general connection with the regulated industry itself, or even the
making of a speech suggestmg a certain policy viewpoint of a broad,
general nature, would not, in the absence of samething specific to the
case before it, be sufficient to raise a reasonable apprehension of
bias. The courts will tend to presume that notwithstanding earlier
industry connections or speeches, the decision-maker would upply his:
mind cbjectively to the evidence before him. ’ ,

2. "Hear the Other Side"

The second principle of natural justice is the cbligation to hear
both sides fairly and campletely. "Hear" is this context means more
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than s:.ttmg and lJ.stemng passively. It involves the posx,tz.ve duty to
ensure that each side is given a fair opportunity to present its case at
the hearing. This cuty has been well developed by the courts, and is
elaborated in the sub-headings set ocut below.

i) Notice

Even where a statute stipulates that a tribunal shall give notice
to all who might be interested in a forthcoming public hearing by means
of newspaper advertising or the planing of notices in the Canada Gazette
or Ontario Gazette, the cammon-law would add a duty to notify particular
parties wham the tribunal km::ws are especially interested or will be
paxt:.cularly affected by a decisicn. For example, a group of ratepavers
had a zoning decision set aside on the basis that they were not specif-
icallv notified of the public hearing. This was based on their special
interest in the applicaticn and their history of previous interventions |
before the same body on similar matters (See Re. Harvie, a decision of
the Alberta Court of Appeal reported in (1979) 94 D.L.R. (34) 49). Once
a person has been given standing to be a party, or has rights that are
affected by a public hearing, and the trilunal becomes aware of these
rights, heha.\the nghttobeglvaunotmeofanystepswmchmaybe
taken which affect his interests.

Where a statute specifies certain notice provisions, the notice
must be given, or the ensuing hearing may be a nullity.

ii) Evidence

Although a tribunal is allowed to apply its own expert wisdom and
judgement to the evidence it receives, it is not permitted to make a
decision based on no evidence whatscever, or on "secret” evidence
withheld from any of the parties. While it need not apply the strict
rules of evidence as found in courts of law, neither should it refuse to
admit evidence which is relevant to the case of any party, nor rely on
worthless evidence which can have no prcbative value. Of course, a
tribunal may exercise its discretion as to which evidence to admit and
how much weight to attach to it, as long as it does not exercise this
- discretion in a grossly unreascnable manner.

As part of the notion of hearing the other side, every party must,
within reascnable limits, be given an cpportuimity to prepare and present
its own case. Sametimes the evidence with which to do so is not within
its possessicn, but is uniquely within the possession of the other side.
In such cases, the lawyer for such a party will usually make same form
of motion for disclosure. Where the Board's rules permit, this mav
involve a formal written application with a list of questions sought to
be answered, called interrogatories. Alternatively, there may be a
muonfortheproduct:.mandmspectzmofdocmmnts. In the absence
of established interrcgatory or production and inspection procedures,
there may simply be an application to be given access to certain docu-
ments or to have the party with the information conduct certain further
studies and present their cutcome. pdd:.tmnally, the lawyer may request
an opportunity to cross-examine opposing witnesses in order to extract
this evidence, if it has not been made available in any other form.
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Depending on the circumstances, the court may take a very serious
view of a tribunal's failure to order disclosure., For example, the
Canadian Radio - Television and Telecammmnications Commission hearing a
rate increase application by a cable TV campany refused to order disclo-
sure of the financial statements of that campany to a consumers' group
when the camany requested that they be treated as confidential, When
the consumers' group appealed this decision to the Federal Court of
Appeal, the court held that the Camnission had failed to conduct a.
meaningful public hearing as required by the Act and therefore, that the
hearing was a nullity. The decision was rendered void, and the ratc
increase deemed to have been held in trust for the subscribers, and
therefore repayable to them (See CRTC and Londen Cahle T.V. Ltd., (1976)
2 F.C. 621, 13 N.R. 292, 67 D.L.R. (3d) 267).

Normally, evidence must be subject to cross—examination to see how
it withstands scrutiny. Evidence sought to be presented in confidence
(i.e. without the opportunity for the other side to attack it) should
. not normally be received by a tribunal. 1In rare cases, if thore are
important reasons why the evidence should not be heard in public, an in
camera hearing may be held. At such a hearing the general public is
excluded, but all of the parties are permitted to perform as usual,

Thus their interests are protected. However, they must undertake to the
court not to disclose the information they have learned at the in camera
hearing. Motions for confidentiality will rarely succeed, but may be
‘granted when information, if made public, would be so damaging to the
party giving it that would considerably out\».e:xght the need of the other
party to be able to criticize it.

E. THE EMERGING FATRNESS DOCTRINE

The landmark Nicholson decision released by the Supreme Court of
Canada in early 1979 (and reported in (1979) 1 S.C.R. 311, 23 N.R. 410,
88 D.L.R. (3d) 78l1) held that even where the rules of natural justice
don't apply, thére is nevertheless a duty an anyone who decides anything
to reach his decision through a procedure that is "fair". Although the
facts of the particular case involved a police constable dismissed
during his probationary period without being given the reasons why, the
principle of the case has been subsequently interpreted by the courts t.o
apply to a whole veriety of situations, and could presumably apply as
well to the Envirommental Assessment Board. Although there were already
sevencrezghtreportedcasesbeforetheendole?Qwhmhrelmedmthe
Judgarantmmcholsm, it is still far too soon to tell where the new
fairness doctrine is going.

In theory, fairmess is supposed to be less than natural justice
because it a;pl:.esmentherulesofnatural justice do not. In prac-
tice, however, since the courts are accustomed to applying the standards
of natural justice and no other standards, it is most probable that
fairness will eventually very closely resemble natural justice, and
perhaps in same respects even go beyond it. It may be important for a
regular participant in hearings, be he a witness or lawyer, to follow
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the development of the fairness doctrine so that he may understand and
be sensitive to the opportunities it presents to him and to those
employed by parties adverse in interest.

APPENDIX II

THE LAW OF EVIDEXCE

A. INTRODUCTION

Evidence is defined as the testimony of witnesses and the produc-
tion of physical things (including documents, charts and photographs as
well as actual cbjects) which are presented to a court or tribunal for
the purposes of proving a fact or supporting an arqument. , The rules of
eviderce stipulate the type of proof that may be admitted before a court
or tribunal, and the mammer in which it is to be presented. Once the
evidence has been properly introduced, it is up to the court or trilhunal
to consider what value or weight to give to it.

Boards and tribunals are not confined strictly to the rules of
cvidence that were evolved with a jury in mind, and are applied in a
court of law. They are given greater latitude in the type of evidence
which they may receive and the manner in which it can be presented.
Nevertheless, the camen law rules of evidence have been developed over
the course of centuries, and they usually serve as a helpful quide for a
tribunal in deciding how to treat materials or testimony offered as
evidence. Because of the relatively informal atmosphere of a tribunal
hearing, the tribunal may be inclined to treat most things sought to be
introduced as "admissible", but may use analogies to the rules of
evidence to determine what weight they will assign to evidence that
would not ordinarily be admissible in court. This does not mean that a
tribunal's attitude towards evidence can be that “anything goes". The
tribunal can only rely on evidence which has same cogency; a decision
based cn no evidence, ar evidence that no reascnable persan would
possibly have entertained, could be subject to being set aside by a
court. The expert witness must have same familiarity with the rules of
evidence, both to decide what evidence he may introduce, and to be able
to judge the weight that may be assigned to it by the tribunal. The
more closely he can camply with the rules of evidence, the more profes-
sicnal he will appear to a knowledgeable board or tribunal.

B TYPES OF EVIDENCE

1. Direct Evidence

Direct evidence is defined as testimeny relating to things or
events which the witness has perceived by the use of one of his five
senses. While this is the most camon form of evidence given in civil
ané criminal trials, there is far less use of it made in the course of
quasi-judicial hearings such as those before the Environmental Assess-
ment Board. Nevertheless, there may still be instances where the expert
witness is required to give an account of an experiment or a natural
occurrence which he cbserved. The important point that must be

LaaiN
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established is that the witness did, in fact, personally observe the
event. All other considerations, such as the character of the witness'’
memory and perceptual abilities, and any external factors affecting
observation, go to the weight given to the evidence. If a witness has
made a personal visit to a site as well as read laboratory reports
prepared by others, both should be mentioned. Other things being equal,
the greater the "direct" camponent of a witness' evidence, the more
weight is likely to be assigned to it.

2. Real Evidence

Real evidence is defined as the presentation of physical cbjects as
proof. These cbjects must be identified, substantiated and explained by
a witness. Thusthewitnessuustnatmlydescribetheevﬁdenceand
outline what is purports to represent, but he must also indicate its
origin, and in the case of a physical model, diagram, photograph or
other such representat:.m, the method and theory behind its production.
The manner in which real evidence is verified by a witness can hest be
illustrated by examples relating to the sort of real evidence that is
usually sought to be introduced before the Environmental Assessment
Board:

a) Documents

Usually when a document is introduced in court, it is necessary to
present the original, following "The Best Evidence Rule". Excepticons to
this rule include judicial documents bearing official seals and copies
of original documents certified to be true by their original custodianc.
In the case of administrative tribunals, copies of documents are made
admissible where the board is satisfied as to their authent.:.c;ty, but it
is always tidier to file the original of a document, if it is available.
If there is same doubt as to the potential admissibility of a document,
the expert witness should consult with his counsel.

b) Photographs

A photograph must be substantiated by a persen who can verify its
accuracy and fairness. The witness should be prepared to provide
information relating to the time, date, and place of the photngraph, the
camera type, its height, angle and setting, the type of film, the
physical conditions under which the picture was taken, the method of
film processing, and so. Motion pictures and videotapes are similarly
admissible, provided that they can be shown to be actual reproductions
of the events as they occurred. The courts have held that tapes which
have been edited are not admissible; tribunals may be less stringent in

their rulings, however if anything important could hinge en it, they
will have to be satisfied as to the reason for the editing.

c) Diagrams and Tabulated Charts

Any diagrams or tabulated charts that are sought to be introduced
as evidence must be verified with respect. to the theory (ies) or meth-
od(s) that underlie their production. Also, any numbers that are used
must be identified either as hypothetical figures if thev are such, or
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if they represent actual evidence, must be substantiated some time in
the course of the hearing. If the chart is a large cne, placed on an
easel and éiscussed by a witness during his oral testimony, a copy of
this chart on ordinary paper must be filed with the Boaxrd and provided
to ecach of che parties. Otherwise, the transcript reporting the wit-
ness' description or explanation of the chart would be incamprcheonsible
to the reacer.

3. Hearsay

Hearsayv evidence is testimony of a witness as to the truth of an
out-of-court statement of another person and is inadmissible in court.
Thus, while 2 witness may, if it is relevant, be permitted to testify
that he hear another person state "I shot the sheriff", he cannot say
that the statement itself is true on the basis of ha.v:.nq so heard it.
In order to establish the truth of the statement, the original speaker
mist give that testimony. Where there is a danger that the jury might
be misled to infer that if the witness heard it there must be same truth
to it, and where what the witness heard has no other relevance to the
case, a judece would probably regard the statement as inadmissible, Tne
danger is not that the wrong evidence will be admitted, but that a
potentially inaccurate or self-serving second-hand accocunt may be
believed.

Administrative tribunals do not usually apply this rule; hearsay
is often admitted; however they will often exclude evidence where the
nature of the evidence demands direct personal knowledge of the event.
Or, they may employ the raticnale of the hearsay rule to reduce the
weight given to hearsay testimony that is admitted. As a witness, the
less hearsay evidence yocu use, the better.

4. Opinicn Evidence

Evidence by laypersons in form of an opinion is usually not admis-
sible unless it can be shown that the opinion is in relation to a matter
an ordinary person with average knowledge and experience could ordinari-
ly cament upon. The important exception to the general rule is for a
person qualified as an expert in the area, on the basis of same special
skill, training, education and experience. The opinion is only admissi-
ble once such qualifications have been established. Considerations
relating to credibility and the depth and breadth of the expert's
qualifications contribute to the weight given to his testimony.

Cc ADMISSIBILITY

Once the nature of the evidence has been established, and the -~
ability or qualificaticns of the witness to rerder that testimony
adduced, there cans still remain certain questions relating to the
admissibility. Broadly, the categories that should be considered are
(1) relevance, and (2) privileged camumications and information.

1. Relevance
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The relevance of a given piece of evidence is established by
showing that the testimony is of significant and damonstrable probative
value to the issue before the Board. Evidence that is not relevant is
of no value and is not admissible; similarly, evidence that tends
unduly to pre:ud:.ce or embarrass a witness or a party before the Board,

and which is of highly dubious probative value, may be held to be
inadmissible.

2. Privileged Camnmicationg

The law in same instances recognizes the existence of certain
special relationships whose confidential bonds the law declines to
disturb. The only relevent one of these that has an unchallenged legal -
recognition is that of the solicitor-client relationship. The law holds
thatapersonlsnotreqm.redtoanswerqueotmnsrelatingtothe
substance of a cammmnication between himself and his lawyer,

The privilege rests with the client, and without his waiver of thst
privilege the client cannot be required , nor will the lawyer he allowed
to divulge the contents of any camunication macde in the course of their

professicnal relaucmshn.p, be it oral or written, in an ticipation of
litigation or not.

3. Privileged Information

Information in the possession of the Crowr. which may he ordered to
be withheld in the name of same public interest can thus be privileged.
The law in this area is not entirely clear, arc with recent pronocunce-
ments both by the Canadian and Ontario Goverr—ents with respect to
freedam of information legislation, is liable to be changed rather soon.

The categories of information attracting Crown privilege are
generally considered the following: (1) affairs of state, including
matters relating to national security and/or international relations;
(2) information relating to the detection of crime; (3) information
held by judges or jurors relating to proceedings before them; (4)
certain Parlimentary proceedings, especially matters relating to the
Cabinet.

In addition, certain cases have stood for the proposition that same
routine documents of the public service mav be covered by this privilege
if xtcanbeshwnthatmﬂﬁDIdmgthesedommtsmmcessarv for the
proper functioning of the public se.rv:.ce

As this area is both rapidly evolving anc o great legal complex-
ity, it would be wise to consult with legal ccunsel if a question arises
or can be anticipated.

D. JUDICIAL NOTICE ' \

Judicial "notice" may be taken of facts that are so well-known and
indisputable among reascnable persons, or which are capable of immediate
and easy verification that the decision-maker can waive the sulmission
of evidence therein. Judicial notice, in the ordinary sense of the
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vhrase, may not be takan of matters which arwe within the personal
krowledge of the decision-maker; rather, these must be matters that are
rnotorious to the population as a whole.

Judicial notice is a term which applies to courts; in administra-
tive tribunals it is sametimes called "official notice”.
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