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The following is, in part, an extract from a brief prepared fPrTLLitf 

in response to a. working paper of the Ontario Ministry of Energy entitled 

"Perspectives on Access to Sunlight.  L-Orildiimmid-smetlons -deal-with  Ahrr 

-comilan 	aw nd irrTmaldimtatm-0, tu.ith-efacen 	ents-in-ths-law-isr 

----nuisance relevant _to. tha-subiset.  

Introduction  

In Canada, a small but growing body of literature indicates a lively interest 

in the potential of solar energy as a source of heating. 	A review of this 

material reveals the usual time-lag between development of the technology 

for using a resource and development of necessary legal mechanisms for 

allotting and protecting rights involved in its use. 

Since the matter falls within Section 92 of The British North America  

Act and within the range of matters generally left by the provinces 

to be dealt with on the municipal level, it is submitted that municipal 
wka 

planning 'aye,' be theer-4attry means of sorting out these rights. -1Erp 

this case,-the various-planning-Teets-should 	be oxomtned with a view-to 

any neeessary-revisionft. The Planning Act'eof Ontario is considered here, 

and suggestions are Made for amendments which would integrate protection 

of solar use into the existing municipal law framework. 

The suggested amendments are(l) to provide authority for a system of municipal 

approvals for specific solar energy facilities and for registration of 

certificates of approval; (2) to provide authority for municipalities to 
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pass by-laws varying zoning requirements where it is deemed necessary 

to protect an approved solar facility or where it is desirable(1. 194411e-e. 

to enable a proposed building to utilize solar energy 41.74-biewmos— 

(3) to provide authority for 

municipalities to control the height, location and density of vegetation 

where where it is necessary to protect an approved solar facility. 

Prior to excmining-Tnn 	 some notice should be taken of 

the state of the technology, of situations in which protection of solar 

access is most likely to be considered 7  and of the degree to which zoning 

for solar use could come into conflict with more traditional zoning considera- 

tions. 

The State of the Art 

"Active," roof-mounted solar collectors have received the most attention 

in the literature. These have long been in use in some parts of the world 

as a simple, efficient and inexpensive means of supplying hot water for 

For 
domestic purposes. 44-a-source-,-'• of4space-heating, however, -they-are----- 

ekt— 	 ate 
‘-simplis-ileb-Ase-i-rtexpernsive-7--ere- bulky facilities4for storing heat 

eat 
firie4y sophisticated arrangements for circulating

4
Ms are required. 

OW) 

A desirable alternative is the "passive" collector, created by designing 

or altering the south wall of a building to absorb and retain more of 

the warming rays of the sun. Having the entire area of the wall available 

for collecting heat and its entire bulk available for storage increases 

the efficiency of the system while decreasing its complexity. With such 

a system, heat circulates largely by radiation and convection, aided as 

necessary by fans. 

Th 
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More extensive use of solar energy would be possible if the southerly portion 

of lots could be protected, making it possible to utilize. various kinds 

of light reflectors (snow or light coloured paving, for example) to in-

crease the amount of light reaching a south wall or an active roof-top 

collector. South lot protection would also make possible the use of de-

tached solar collectors where it is not possible to orient the building 

itself to the south, or a collector could be incorporated into a green-

house, swimming pool or other detached structure. 

It will be seen that protecting roof-top solar collectors is minimat 

in 
protection and might not 	itself encourage optimum use of solar energy. 

't 
The 1-1,4144 Approach  

Detailed discussion of planning problems and techniques is beyond the scope 

of this paper. It is submitted, however, thatAthe powers needed by muni-

cipalities to deal with problems of solar use can be deduced from a limited 

466 
number of generalized circumstances likely to arise as a result ofolperifmt- 
a 4- 	ij-zsz-

-pa peep' 11-lof-the-d 
A 

\ 
,cwr such circumstances, in-incre 	-or er of 	-di f rtmrt---frofn=titte-=nttttn-i-oi-ryerk 

--Whara-a-Mti 	 -0-fleattragrol, 
C41; 

-deveasemeatlA(t) where a municipality is concerned 

protect existing or planned solar installations; (01) where it is desired 

to protect as yet unclaimed solar possibilities; and 00 where an appli- 
- ZTT 

cation is made for permission tcoluL;Namxim 	famitity4which woul 

not conform in some important respect with zoning requirements. 

(T
.-1p-

Section 35 of The Planning Act  gives municipalities some l*witeel power-3 

solar energy. 

-a-solar-energ 

situations. The Couztrh-La-clasv41,-trirtea-

h .-44434-4,o-what-extect et 

Aftdamiammtemokpme4- 
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in this respect---. 	L, 	t is tiof just ar_ question 	 of 

ASA/lag some monstrous-structure_intruds—in c---0---ra eighbourhood.. 

It is also a question of permitting placement oft-a- 	irregular- 

-way on its 	lot n an-area-uhfLL where uniform set-back is normally requirada  

Authority to permit the first is certainly premature. Authority to permit 

-the 	second,-with---suitajak afeguartis, 	is vary much needed* 

Solpr  

Municipalities4rely on paragraph 35 (1) 4 of The PlanninlAct for authority 

to pass by-laws which protect access to light and air4mhere land 	Atped. 

s.35(1) By-laws may be passed by the councils of municipalities: 

4. For regulating the cost or type of construction and 
the height, bulk, location, size, floor area, spacing, 
external design, character and use of buildings or 
structures to be erected within the municipality or 
within any defined area or areas or upon land abutting 
on any defined highway or part of a highway, and the 
minimum frontage and depth of the parce of land and 
the proportion of the area thereof that any building 
or structure may occupy. 

A by-law intended to protect access to sunlight written under this section 

would surely be valid, particularly if supported by a statement in the 

Official Plane ' There would be -instances where -such-a-hy,wlaw-would-bi 

perfectly-functional-from 	a-technical point-of -view-as well. This would 

be- t Tie-for-a-major downtown development-where -the- placement - of-structures-

le-negotiated_with the -builder* and for some-subdivisions. 

However, in areas already built up, solar zoning would have to be superimposed 

upon existing zoning*  This could, -et---bee4, crea 
	

large number of legal 

non-conforming uses and might well result in inequities to many landowners. 

At Canadian latitudes, sunlight comes only from the south, southeast and 

southwest. Protection of solar use would require that the height of structures 
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and vegetation 	 be controlled in one or more of those directions. 

The degree of control required would be a function of the number of hours 

of sunlight it was desired to protect and the type of solar facility (roof 

collector, south wall of a building, area at ground level) involved. 

The needed restrictions on land use would, therefore, be in addition to 

any existing 	 restrictions and could in certain instances effec-

tively sterilize ownership rights.unless-atttherity--to-give---exemptions from 

ther-surtu of-by=lave-and zoning requiremen-ts- were broadened. 

Approvals  

Innovations in the law should mesh readily with the legal framework that 

is already in place. Since a building permit would be required for instal- 

lation of a solar factilty, 	a reasonable approach to an approvals system 

would be to make it part of the building permit system. 	As municipalities 

develop expertise in dealing with solar installations, it should become 

possible to codify situations where a permit and certificate of approval 

would issue on the authority of the building department, pursuant to the 

requirements of a general by-law. 

At the beginning of the system, however, there would be few instances-where 

this convenient system could-be-used,- other --than-sher -the-appl-i-cant-owned-

-a-11.--tlitl---affected--lsnd; Registration of a certificate of approval against 

the title of affected property would have a result similar to registration 

of an easement for utilities. The owner could not build in a way which would 

interfere with the transmission of the protected sunlight, and there would 

be limitations on planting trees. Unlike other easements for utilities, 

these limitations would not be confined to a readily measurable strip along 

the perimeter of a property. They could impinge upon it in any one of a 



6/ 

variety of ways. -Thereforei- ntil-cOnsiderable-experience-has-been-qeieed 
wbuld 

;with tho systami-approvele-LLALinecebsal 	ly issue 

-under special by-laws. A power to_pess_such_special_by-laws-might-be-set 

out 	as-section 	33d of 

A A certificate, when issued, should be valid only if it is registered and , 
Warn 

a collector installed within a limited period of time. Ain 	order to enur- .  
ofvk.k 	 ,r,,, . . 
planning flexibility, abprovols 

eithor b000rdtng to the expected life of thu uuit 
°° t.Oelg.r • 

thb building -or of the neighbourho d generally. they 'could, however, be ? 

-reeewable, anc4-where the neighbouthbod-has- remained stable, there should 

be-a-presumption—in-favour of renewer.- 

Variation-of 	-  Requirement& 

floe way of providing the planning flexibility needed to make optimal u 

of so energy would be to permit municipalities to pass by-laws rying 

the relevan items in paragraph 4 of subsection 35j1) in individi/Jal cases. 

A paragraph co d be added to the subsection authorizing auch variances 

where it is "deemed cessary" because an approval aff cts land or where 

it "is desirable" to enab a\a proposed building t utilize solar energy. 

most variations would have to 'do with buildin height, lot coverage or place- 

ment of buildings on their lots. 

Use of the by-law making process for such variations is intended to ensure 

more thorough consideration and more public discussion than is normally 

achieved when a Committee of Adjustment deals with a minor variation. 
in -mit 11014 	NiCiOrt 

Use of "deemed necesseref4 ilm-Mlee-P14441 LAs4e0641 is intended to give a muni- 

cipality the authority necessary to protect the equities of an owner of 

affected land while protecting an installation that is in existence that 

it has approved. Use of the term "is desirable" in-444e-seoenei-kosionne 

would place a greater onus on the proponent of a by-law to permit a strOe- 
\ 

ture otherwise not permitted. 

not last faraver hut should be limited 
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Shade 	Control 
-414 

Municipalities in Ontario du- at haveAauthorityito-controlAvegetation on 

private property4  either to preserve it or-to-forbid-or_ramtimaUt.-- -Betisfl-,  

- ciiirles-of---a—tv-easement-do-bave  certain-aghts-in-this-ragardl, By-stie7V.L 

--of---a---subpa-ragraph ----to-sulaseettorv=-35-44 &it]i actpa itti ott. ,r63, g , ba-g-tvert,  

control over tha,,,hatOtpiamatiumxarclxtiumattyxaRxtramaxamxpximataxpaapazky 
height, _location and-density-0,  
loomammaxplamtfaipog trees-on 	 private property-affected-by-a-registered 

easement* 	vittamtiagaxwmoildxtImitamixammtaxspaualumaamixplacommatxiaxacusta 

axasyxaxxisamaxa txmaaripaattoomantaxgasattlxaktaWxwamidxfatoodaraxwikk 

iskoomidasxRaLkakyg --Eatablished-growth-would -not- be-affected„and,since-

it-is-not proposed ..ri-meke;_sollr-use-mandatoryl-owners could-plant-to-east 

shade on their -am 	 roes planted in the critical sector 

to the south of an approved collector1 	be controlled, ayxspaciasxama 

as to species and placemeptp_from the data when actual notice of the appli- 
6.-ii+• • • • • 	 Also 

cation for approvalAis given1  aseediAmp...w44d'a copy of a plan showing the 

is30044 	fee/Ui 4114  
protected sectorA  to all owners and occupants of an affected property)  

riOT 	3 (M. 4 \ 	 • r' 

it-is-suggidated-that-the quality-af-the-notIce-given-is-espedinly-impur 	 

of-control of vegetation -Such, control_on_privatR_ureperty-, 

-except-where-enr-easement-for utilities-haabeen-previously rm.lorvedc-fs 

---nove-l-and-may--not-be-widely_understood-at first-. Future purchasers would a 

receive actual notice as a result of the registration of the certificate 

and a copy of the plan. 

Large Developments  

The suggested amendments to 	-section-35-eutlinsid-a-lbialta,  would also enlarge 

the scope of subsection 35(2), which affects larger developments and comes 

into play when a municipality has an Official Plan and passes a development 

control by-law. 

cI 
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s.35a(2) Where there is an official plan in effect in a muni-
cipality, the council of the municipality in a by-law 
passed under section 35 may, as a condition of develop- 
ment or redevelopment of land or buildings in the 
municipality or in any defined area or areas thereof, 

-b prohibit or require the provision, maintenance and use 
of the following facilities and matters or any of them 
and may regulate the maintenance and use of such faci-
lities and matters: 

The subsections of 35a provide for, inter alia, facilities for access ramps, 

walkways and other means of pedestrian access, easements for watercourses, 

ditches, Lou! land drainage works and sanitary sewers. Easements required 

for unobstructed access to sunlight could easily be added, whether conveyed 

to the municipality or not. 

Remedies  

The normal remedy for interference with an easement is an action in 

Al 	 for 

i'te r"T 	. 
a municipality presently have 	'under sectiont43 al 

!• 	, 
cm 3j°  

of the Municipal Act r toiisaLzhao-dontravention of a by-law. 

an injunction and damages. However, both a Atepayer and 
' 	and Wcii 

iwidep.seedbie0A470 
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RESPONSE OF THE CANADIAN ENVIRONMENTAL LAW ASSOCIATION TO  

"PERSPECTIVES ON ACCESS TO SUNLIGHT"  

In May of 1978, the Ministry of Energy published a discussion paper, 

"Perspectives on Access tO Sunlight", to stimulate discussion of the importance 

of access to solar energy in view of it's potential impact on land-use patterns 

in Ontario. "Perspectives" pointed out that the law of Ontario does not protect 

solar access for most urban landowners since there is not automatic right to 

the light which crosses the property of others. While it is possible under 

existing law for neighbours to agree in writing not to block one another's sunlight, 

at best, such agreements are cumbersome, expensive and legally complex. An 

urban solar user in Ontario is generally unable to obtain legally secure access 
nuisance 

to sunlight. The existing remedy of HIKER and the possibility of enforcement of 

an easement for light, as pointed out "Prespectives", are uncertain, and although 

it is possible that willing courts could adapt traditional judicial remedies, 

such as nuisance, for this purpose, such an approach would be "at best, fragmented 

and haphazard". "Perspectives" raises, but does not answer the question whether 

legislation to protect access to sunlight for the purposes of solar energy is 

necessary or desirable in Ontario. 

This is the response of the Canadian Environmental Law Association to 

"Perspectives on Access to Sunlight". This response was prepared byPatricia 

M. Reed, B. A., L.L.B. of the Board of Directors of the Canadian Environmental 

Law Association, Michael E. James of the Quelph Law Firm of James & Geisler - Jaems, 

and John Willms, of the Toronto Law Firm of Vaughan, Willms. The response was 

coordinated by J. F. Castrilli, Chairman of the Law Reform and Legislation Committee 

of CELA, and edited by John Swaigen, CELA's general counsel. 

We have concluded that legislation to protect access to sunlight for the 

purposes of providing solar energy is in fact, important and necessary in light of 

our diminishing energy resources, in light of the availability of technology to 

use solar energy, in light of the lively interest in the potential of solar 

radiation as a source of heating, and in light of the present use of solar energy 

in Ontario. Not only will the failure to pass appropriate legislation seriously 

deter landowners from installing solar energy collectors and inhibit the growth of 

a potentially important industry which need not be dominated by large corporations 

and which will be accessible to the small businessman, but present users of solar 

technology will continue to be in jepardy. As "Perspectives" has recognized 



The implementation of these principles will depend greatly on further consideration 

of the impact of exercising the rights on neighbouring landowners. This will involve 

consideration of factors such as the size and location of solar collectors needed to 

reasonably service any given property, and the degree of interference which can be 

tolerated at various levels of efficiency. The type of engineering and scientific 

research must be done as a background and a supplement to any legal commentary. 


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11

