SOLAR ZONING: A MUNICIPAL LAW APPROACH =

4 - by Pat Reed”

The fellowing is, in part, an extract from a brisf prepared for

in response to a working paper of ths Onterio Ministry of Energy entitled

i
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"Pergpectives on Accass to Sunlight

Introduction

In Canada, a small but growing body of literature indicates a lively interest
in the potential of éalar ensrgy as a source of heating.aﬁ A raview of this
material reveals the usual time~lag between devslopment of the techaology

for using a resource and development of necessary legal machanisms for

alletting and protecting rights involved in its use,.

Since the matter falls within Section 92 of The British North America

Act:’ and within the range of matters generally left by the provinces
to be dealt with on the municipal level, it is submitted that municipal
m@z t
planning law6 be thq‘paimafy means of sorting out thaese rights. -fw
'”fﬁi§”Ease;mthawvari065mﬂ&aﬂniﬂgMactswshcuid«bawe*amiﬁedmwé%hma«vieww$o

' 74,
-gny-netassary Tevisionse " The Planning,Actg5of Ontario is considersd here,

and suggestions are made for amendments which would integrate protection

of solar use into the existing municipal law fremework.

The suggested amendments are;(l) to previds authority for a system of municipal
approvals for specific solar energy facilities and for registration of

certificates of approval; (2) to provids authority for municipalities to




pass by=laws varying zoning requirsments where it is Ag'deemad necessa‘t‘y@

to protect an approved solar facility or whers it #is desirableé’e4%ha&

to enable a propesed building to utilize solar energg:.;f‘”“”

» (3) to provide authority for

municipalities to control the height, location and density of vegetation

wherse where it is necessary to protect an approved solar facility.

plapsing 0,

Prior to axamining“Thg/%éaﬁﬂkasﬁhnuauan, some notice should bs taken of

the state of ths technology, of situations in which protection of solar

acecass is most likely to be considered, and of the dsgree to which zoning

for solar use could coms into conflict with more traditional zoning econsidera«

tionse.

The State of the Art

“Aetive,” ronf-mounted solar collectors have received the most attention
in the literatures. These have long been in use in some parts of the world
as a simple, efficiant and inexpensive means of supplying hot water for

for
domestic purposes, «%SMSﬁvrce9woﬁkspace-heating, however, -they-are-neither

ag - ner—as. ased v

o6 simple-meé-ee—inexpensive—ae bulky facilities,for storing heat.aadsv
-+ he

fairdy sophisticated arrangements for circulatingQ&Q are required.

A desirable alternative is the "passive” collector, ecreated by designing
or altering the south wall of & building to absorb snd retain more aof

the warming rays of the sun, Having the antire area of the wall available
for collecting heat and its sntire bulk available for storage increases
the efficiency of the system while decreasing its complexity. With such
a system, heat circulates largely by radiation and convection, aided as

necessary by fans.
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4? flore extensive uss of solar energy would be possible if the southerly portion
of lets could be protected, making it possibls to utilize various kinds
of light reflectors (snow or light coloured paving, for example) to in=-
crease the amount of light reaching a south wall or an active roof-top
collector. South lot protection would alse make possible the use of de-
tached solar collectors where it is not possible to orient the building
itself to the south, or a collector could bs incorporated into a green-

house, swimming pool or other detached structure.

It will be ssen that protecting roof-top seclar collectors is mihima*

i
protection and might not bs itself encourage optimum use of solar energy.

Detailed discussion of planning problems and technigues is bayond the scope
Jhe redore 08
of this paper. It is submitted, howsver, thatAtha powsers needsd by munie

cipalities to deal with problems of solar use can be deduced from a limited

numbar of gen?ralized circumstances likely to arise as a result oﬂknybtfaﬁm
ad R ‘g@w{'i

ng- solar anerqgy.

AR
Eezfzsuch circumstances, im—increasing order—of difficulty —from—the—municipad
Taw point-ef-viewy-are:(l) whers a-municipality-wishes to enceurags—use.

ared
Jstaéa@meas£g¥~%amawﬁewade#e4epmenxahCi) where a municipality is concernad

@%ﬁﬂi protecﬁﬂgxisting or planned solar installations; (@) where it is dssired
to protect as yet unclaimed solar passibllit193° and (8) where an appli-

F strugbuzes.  oioct o color amhg
cation is made for permissien tqqguustxux‘ g ’fﬂl!iik¥4wh1ch woul

not conform in some important respect with zoning requirements.

(;:if:;n 35 of The Planning Act gives municipalities some limited powsr
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4n-this. respect-st-least merits-discussinpe—It-is-not-just. a question-ef

-having-some-monetrous-structure intrude into—a—

~I-is alse-a-quastion-of permitting placement-of-a-house ds-an—irregular-
~way-on-its-lot;irnmanares-whieh where uniform-sst-back-is-normally required,
Authority-to-permit-the first is certeinly-prematurs. —Authority to permit:

\%hawsecondﬁﬁmithﬁsuiﬁgb&ewsafeguaadsv~iswuarywmuchuneededig;"'"

i TN
Municipalitiesgrely on paragraph 3§M(l) 4 of The Planning Act for authority

to pass by=laws which protect access to light and airguhere—tand™ig-r
$.35(1) By=laws may be passed by the councils of municipalities:
4, For requlating the cost or type of construction and
the height, bulk, location, sizs, floor area, spacing,
external design, charscter and use of buildings or
structures to ba erected within the municipality or
within any defined area or areas or upon land abutting
on any defined highway or part of a highway, and the
minimum frontage and depth of the parcél of land and
the proportion of the area thersof that anmy building
or structure may occupy.
A by-law intended to protect access to sunlight written under this section
would sursly 22j¥911d, particularly if supported by a statemsnt in the
, »
Official Plane.: ~ Thers-would be-instances where -such-a-by«law-would-be
perfectly -functional froma technical-point-of view-as-wells This would
~be—truefor a major-downtown-development—where the placement -ofstructures

ds-negotiated with the-builder;« and-for some-subdivisions,

However, in areas already built up, solar zoning would have to be superimposed
upon existing zoninge This could, -at-—besty creat%é large number of legal
nen=canforming uses and might well result in inequities to many landowners.

At Canadian latitudes, sunlight comes only from the south, southeast and

southwsst. Protection of solar use would require that the height of structures
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and vegetation : - be contrelled in one or more of those directions,.
~—
The degres of control required would be a function of the number of hours
of sunlight it was desired to protect and the type of solar facility (roof

collector, south wall of a building, area at ground level) involved.

The nesded restrictions on land use would, therafore, be in addition te
any existing-building restrictions and could in certain instances efface
tively sterilize ownership rights unless—autherity -to-give—exemptions—from

“‘othersorts of by=law-and zoning requirements-were—breadened.

Approvals
Innovations in the law should mesh readily with the legal framework that

is already in place. Since a building permit would be required for instal-
lation of a solar factilty, . a reasonable approach to an approvals system
would be te meke it part of the building parmit system. As municipalities
develop expertise in dealing with solar installations, it should become
possible to codify situations where a permit and certificate of approval
would issus on the suthority of the building department, pursuant to the

requirements of a genesral by-law.

At-the-beginmning-of the system, however; there would be few instances -where
this -eosnvenient system-could-be-usedy-othar-then where-the-applicant-owned-
-all-theaffected-lands Registration of a certificate of approval against

the title of affected property would hsve a result similar to registration

of an esasement for utilities. The owner could not build in a way which would
interfere with the transmission of the protected sunlight, and there would

be limitations on planting tress. Unlike other easements feor utilities,
these limitations would not be confined to a readily measurable strip along

the perimeter of a property. They could impinge upon it in any one of a
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variety of ways. “Therefore;—until considerable experience-has-besn-gained
would pryv. o
with- the-system; approvels musk/necessarily-issus;ans=es afew-at a timey

-under-special by=laws. A power-to.pass.such_speeial by-laws-might-be—set

A certificate, when issued, should be valid only if it is registered and
This 1o @ meder winth
a collector installed within a limited period of time. $Inorder to )
woald resuive spoeiSic fegislation proserying riglis +o fights Sore, mechanism would. g
pianﬁiﬁg”fiexi tiftyiWappruvaiSMshau%d~na%wlastf€areveq*but“gﬁvﬁiﬁ”bﬁwitmttad
incsrporaded 1 Hhia naw legishition To allows Sor review of Hhe contisicote on Hhe,
éiﬁkgg?accerdiﬁg«tgwthSWBKppctadwliF§“bfWthswgular”fﬁﬁilitz;“the*lifewo?
requast of the @ggéﬁﬁ%%éﬁwgag?‘@m“Q¥‘iﬁ 53k§a§*ﬂh& hardshipe a@%ﬁ%ifﬁﬁéﬁzamﬁgéhaj
'th‘w?uilding“orwof~th =pBig bourhoédwgenerallyi~wThey* ould; however;—be

LA et
“réﬁéwaé?a;*ﬁhd;‘wharéffﬁé"ﬁﬁiﬁﬁbﬁﬁfﬁﬁ6d’ﬁé§TFEMa£ﬁad“étébia; '''' thare should:

be-a presumption ifn faveur-of-renswal;

“Variation of Zening-Requirements

Wigq way of providing the planning flexibility needed teo make optimal i;ﬁf

//y
enarqgy would be to permit municipalities to pass by-laws/yéé;ing
7
and s
the relavant _items in paragraph 4 of subsection SSN!I) in indiyidual cases.

A paragraph  could be addad to the subsection authorizin /éach variances

fiost variations would have t;\dg\iéth buildin,"height, lot coverage or place-
ment of buildings on their lots., ™~

y

Use of the by-law making process igf”sudﬁ\yariations is intended to ensure

& N

more thorough consideration aqgfﬁura publicyaigcussian than is normally

achieved when a Committse‘pf{Adjustmant deals wiéh\? minor variatiom.

in 4his new prewvision
lise of *deemed necassqpy”a rethva-fipab--dnatanse is inﬁagded to give a muni~

& \\
cipality the authgrity necessary to protect ths equities d?\an owner of

AN
.

affected land while protecting an installation that is in existence that

N

it has agp?bvad. Use of the term "is desirable” im-the-seeend-i :
,//// ) \
wnuld/blace a greater onus on the proponant of a by-law to permit a stghq~
A \\\
~

”ﬁtﬁia otherwise not permitted.




e plainy aoubd st inedere aith fhe sofar-Sociity.
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K dﬂ%g Ao foation of
Municipalities in Onterio de-met havejauthority to- controljvegetation on

Shade Control ﬁ%%@

private property, either to preserve- it or-te-ferbid or remove-its;—Benefi=

control over thepheighkyxkegakierxanexdunaikyxafxiruesxerxuEivatexyrapariy
he1@hi,wlocationmandmdensf%yﬂaﬁ

eassment. gy Riaukxugsxuuuiﬁxtimikudxxsxksxspasiusxaudxpiunumuntxiuxsush

axuayxasxkuxpzd’ kxavurgrankixaxeggsxgrankhxuRiehxuankdxinkaz araxukkix

-}

EhaxugkarxRaekkikyy—Established-growth would not-be-affected, and, since-

,it is-not- ﬁfeaasad -to-make-solar-use mandatory, owners could plant-to-east
18 solar rights arb ke offective then "
_shade-on-their-own- b@iidings.wwHewe#091 reaes planted in the critical sector
st
to the south of an approved collectog(WQQ@é»be controlled, kyxzpmeiezxand

as to species and placement, from the date when actual notice of the appli-

% e Solor ity Alss
cation for approvaliis given, tegeéha!maﬁﬁ*ﬁa copy of a plan showing the
%@ﬁgé b@@?@@ié@é
sothot gy

protected sector, to all owners and occupants of an affected prnperty,

It-is-suggested that-the-quaiity of-the notice-givenis—especially important
~in-the-case—of-eentrel—ef-vegetations—Such-control on private prepesty,
~axecapt—where-an-easement. for-utilities-has-been-previeusly-reserved,;-is
~novel-and maynot-be-widely understeed-at first. Future purchasers would a&m

receive actual notice as a result of the registration of the certificate

and a copy of the plan,

Large Dsvelopments
The suggested amendmeants to-sslsection 35-sutlined-above would alse enlarge

"

the scope of subsaction 35a (2), which affects larger developments and comes
o

into play when a municipality has an 0fficial Plan and passes a development

control by-law,




s.35a(2) Where there is an official plan in effect in a muni-
cipality, the council of the municipality in a by-law
passed under section 35 may, as a conditien of develope
ment or redevelopment of land or buildings in the
municipality or in any defined area or areas thereof,

«p prohibit or require the provision, maintenance and use

of the following facilities and matters or any of them
and may requlate the maintenance and use of such facie
lities and matters:

The subsections of 35a provide for, inter alia, facilities for access ramps,
walkways and other means of pedestrian access, easements for watercourses,
ditches, amd land drainage works and sanitary sewers. Easements required
for unobstructed access te sunlight could easily be added, whether conveyad

to the municipality or not.

Eommmm
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Bemedies
The normal remedy for interference with an eassment is an action in

ties
usgg;nna for an injunction and damagas. However, buth a §gtapayer and

fhe right o5 aine Oct and sechom
a municipality presantly havaabeags under sectior@43 ﬁﬁdﬁ..d.gm.g.ﬁﬁsﬂﬁa70
f éby@napguﬁﬁvvﬂga

of the Municipal Act téﬁﬁggiaain-uontravsntlcn of a by-law. INes

ad situations wh

.
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Acthemod ‘33 Diare B o0 buwtgor with the. Ontario Minjstry of Eergy , A wg%w“ W

RxSxﬁxxiQ?Bxx:xxﬁkaasxamnﬂdudx Excallant bibliographies af—thess are to be
found inx Barlow, Craig D. “Incentives and Barriers to Adoption of Solar
£ Technology by Home Owners in British Columbia,”, WexkxReaskxErxizanmenkak
kauxhksspeiakian Vancouvers West Coast Environmental Law Association and
“Perspectives on Access to Sunlight,® Ontario Ministry of Energy.
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3.4% 92(13) Property and Civil Rights in the Province.

4. &% R.S.0. 1970, c. 349, as amended,

%ﬁ)‘&.sx

agaﬂ&‘ﬁ.ﬁx In Ontario, the O0fficial Plan outlines broad planning principles. Policies
are implemented by restricted-area by=laws in conformity with such policies.

@)@ éi 8. S8 The Planning Act, supra.at 3, s,35(7)(a).




RESPONSE OF THE CANADIAN ENVIRONMENTAL LAW ASSOCIATION TO
"PERSPECTIVES ON ACCESS TO SUNLIGHT"

In May of 1978, the Ministry of Energy published a discussion paper,
"Perspectives on Access to Sunlight", to stimulate discussion of the importance
of access to solar energy in view of it's potential impact on land-use patterns
in Ontario. ''Perspectives" pointed out that the law of Ontario does not protect
solar éccess for most urban landowners since there is not automatic right to
the light which crosses the property of others. While it is possible under
existing law for neighbours to agree in writing not to block one another's sunlight,
at best, such agreements are cumbersome, expensive and legally complex. An
urban solar user in Ontario is generg%%gagggble to obtain legally secure access
to sunlight. The existing remedy of msmg and the possibility of enforcement of
an easement for light, as pointed out "Prespectives', are uncertain, and although
it is possible that willing courts could adapt traditional judicial remedies,
such as nuisance, for this purpose, such an approach would be "at best, fragmented
and haphazard".‘ "Perspectives' raises, but does not answer the question whether
legislation to protect access to sunlight for the purposes of solar energy is
necessary or desirable in Ontario.

- This is the response of the Canadian En&ironmental Law Association to
"Perspectives on Access to Sunlight". This response was prepared by Patricia
M. Reed, B. A., L.L.B. of the Board of Directors of the Canadian Environmental
Law Association, Michael E. James of thé Quelph Law Firm of James & Geisler ~ Jaems,
and John Willms, of the Toronto Law Firm of Vaughan, Willms. The response was
coordinated by J. F. Castriili, Chairman of the Law Reform and Legislation Committee
of CELA, and edited by John Swaigen,VCELA's general counsel.

We have concluded that legislation to protect access to sunlight for the
purposes of providing solar energy is in fact, important and necessary in light of
our diminishing energy resources, in light of the availability of technology to
use solar energy, in light of the lively interest in the potential of solar
radiation as a source of heating, and in light of the present use of solarbenergy
in Ontario. Not only will the failure to pass appropriate legislation seriously
deter landowners from installing solar energy collectors and inhibit the growth of
a potentially important industry which need not be dominated by large corporations
and which will be accessible to the small businessman, but present users of solar

technology will continue to be in jepardy. As '"Perspectives'' has recognized




The implementation of these principles wiil depend greatly on further consideration
of the impact of exercising the rights on neighbouring landowners.,. This will dinvolve
consideration of factors such as the size and location of solar collectors needed to
reasonably service any given property, and the dégreé of interference which can be
tolerated at various levels of efficienc&. The type of engineering and scientific

research must be done as a background and a supplement to any legal commentary.
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