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{N THE SUPREME COURT OF ONTARIO

DNVIMON AL COURT

Eberle, Polts, M

cKinlav, JJ.

AND IN THE MATTER OF an under-

taking of Ontaric Hydro consisting of
the planning of, selection of locations
for, acquisition of property rights for.
operstion and maintenance of additional )
bulk electricity system facilities in }
Eastern Ontario consisting of switehing }
and transformer stations, communica- }

E.L. McArther
Tor Ottawe-Carlton

In THE MATTER OF Sections2and3 } 1. Seott Q.C. and
of the Consolidated Hearings Act, i Ws. L. Rothstein
1881; ; Tor the joint board
AND IN THE MATTER OF Sections 3 ,
12(2) and 12(3} of the Environmentai } B.B. Cemrotell and
Assessment Aet, R.S.0. ] .F. Willcocks
1980, e. 140; } for Orterio hydro
}
AND IN THE MATTER OF Seotione 6,7
and 8 of the Expropriations Act, R.S.O. } D.l. Crocker '
1980, c. I4E; } for Minister of the
¥ Environment '
b}
)
}
}

S, Shrvhmean

for N¢ Towers Federstion
and Hvdro Consumers

8

This is an application by way of stated case pursuant to s 1l of the
Consolidated Hearings Act, 1981, S.0. 1961, e, 20. Under that statute a case may

‘tions and control facilities, transmission ] Association
line and related facilities; ; g
: : £

AND IN THE MATTER OF Section i) ) . DI Poch é

of the Consolidated Hearings Act, 198%; § Tor the Energy Probe %

'} Dr. Lois Smith E

AND IN THE MATTER OF an applice- ) in person :

tion: by the joint boerd for a stated ) E

ease for the opinion of the ] £

Divisional Court. 1 £

BY THE COURT: E

i
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bemledbyajomtboardesublfsheﬁmdcrmeActuponmyquaﬁtht'mthe
opinsono{uwjointboard,istqmstimduw". misewtknqxifedto"lur
and determine the stated case and remit it to the joint board with the opinion of

the Divisionsl Court thereon™,
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The Consolidated Hearings Aot was pessed in July of 1981 to provide for the

establishment of a single board to comsolidate the procedures and hearings
otherwise required in order to obisin statutory approval for major undertakings

under the provisions of a number of existing statutes.

"Undertaking” is broadly defined in s. I(j) of the Consolidated Hearings Act

as "an enterprise or aetivity, or & proposal, plan or progremme in respect of an

. enterprise or activity.”™ The undertaking involved in this application is described
" by the proponent, Ontaric Hydre, as ™a project consisting of the planning of,

- selection of Jocations for, scquisitian of property rights for and the design,

construction, operation and maintenance of, additional bulk electricity system
facilities in Eastern Ontario consisting of switching and transformer stations,
communication and control facilities, trensmission lines, and related facilities™.
This proposed undertaking constitutes & major Hydro project for the peroviding of
bulk elecirieity to Eastern Ontaric. At the time Hvdro made application under

the Consolidated Hearings Aet to establish 8 joint boerd, it was énticipated that

proceedings under three acts would be consolidated - the Environmental
Assessment Act, the Expropriations Act, and the Planning Act.  Subsequent to

' ‘the application the Planning Act was amended to exempt Ontario Rydro from its
‘_ﬁurview, teaving only proceedings under the Environmental Protection Act and the

Expropriations Act to be consolidated for the purposes of this undertaking.

Prior to the establishment of the joim board, Hydro fwd prepered &nd

submitted to the Minister of the Eavimnmntin environmental assessment under

the provisions of the Environmental Assessment Act. That assessment dentified
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& large study area referred to generelly a5 “Eastern Ontario®. Five possidle arees
in Bastern Ontario in which the undertaking could be carried out were identified

by Hydro, and for each of these areas a plan was outlined for consieration of the

doard.

It was decided that the proceedings before the board would be earried on in

- 1wo stages, each involving its own hearing. The two stages have been referred to

in the malerisls as the™plan stage™ and the "route stage™. The plan stage hearing
was primarily for the purpose of détermini'rg which of the -.f}ve possiote plans
would be approved by the board for further study. It was gnticipaieé thet once
the ates was parrowed down, more detailed and precise studies could be carried
out for the purpose of determining which specific route for the transmission lines

and other installations would be resommended by Hydro at the route stage

" hearing-

Tt was cansidered by the board and by Hydro that the plan stage hearing was
analogous to a hearing held pursant to the provisions of the Environmental

Assessment Act, and that the route stage hearing was analogous to & hearing

pursuant to the provisions of ss. 6, 7 and 8 of the Expropriations Act {which are the

afily sections of the Expropriations Act to which the Consciidatad Hearings Act
applies). |

The board gave directions &s 1o the form and distribution of notices to be
given of the plan stage hearing, and Hydro éarried out those directions. At the plan
stage hearing the board approved the plan recommended by Hydro (Plen M3) for
further study to determine which specific route within the Plan M3 ares would best

fulfil the needs of Hydro and the community. Hydre completed its studies and then
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gave notice of the route stage hesriog in sccordance with instructiors {rom the

" baand.

While Hydro was preparing for the route stage hearing the Divisional Court

- pelessed fts decision in Re Central Ontarioc Coslition Concerning Hydro

* Trensmission Systems et al., 46 O.R. (24} 715, The factual background of that case

was similar o this, with two notable differences. First, thst case fnvolved an

assessment by a joint board of en undertaking of Ontario Hydro to consiruct

 additional bulk electricity system facilities in Southwestern Omsrio, Notice was

~given of the plan stage hearing to & number of individuals and mmﬁéipemies, and

: '.-. also by newspaper advertisement, the form and distribution being similar to thst

~ directed in this ease. However, the natices merely referred to the ares involved as

wSouthwestern Ontario®. The broad geners! ares within which a mumber of possible
plans were proposed by Hvdro {as in our case) sctually included parts of Ontario
which could not accurately be eansidered to fall within the bderoad general
description “Socuthwestern Ontario™ In fact & good portion of the ares would be
considered by residents to be Jocated in Central Ontario. Consequently, the court
held that the notices were deficient because they did not adequately identify the

broad geners] ares under study.

Second, the joint board in that csse approved an aliermative study area
which inchuded a corridor of at least six kilometres in width centred on the
Highway 401 right-of~-way extending from London to Milton; This study aree was
mot in any of Hydro's alternative piens, but was suggested by one of the other
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pasticipants in the plan stage hearing. Therefore the court also heid that because

of the choice by the board of a route stage studv area not included in those

proposed by Hydro, the board hac falien "intc an error of jurisdiction and ceused a

ﬁﬂure of natural justice no less serfous than that caused by its delective notice”,
- because no one receiving notice would have had any way of !a;owing that land in

that area might be affected.

_In the result, the order of the bosrd emanating from the pian stage hesring

__;_'was quashed together with all of the boards proceedings leading up to that hearing
including the directions given by the boaré to Hydro as to notice of the pian stage

- hearing:

In this case the notice given by Hydro of the plan stage hearing was similar

in form and content to that in the Central Ontario Coelition case. The distribution

_ of the notice in both cases was based on simifar considerations, and it is important

" to note that the Divisional Court di¢ not eriticize the nature of the distribution of

‘notices in that ease.

With that (actual background, the seven specific questions posed in the

stated case are set out below:

1 Onteric Hydros Esastern Ontaric Plan Stage Apnlication
~ identifiec & number of alternatives. One alternative was
recommended by Ontaric Hydro. Assuming adequate notice:

\) O l (a)  does the joint board have the jurisdiction to epprove one of the
VAV alternatives to the undertaking identified by Ontaric Rydro?
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o (b) does the joint board have the furisdiction ¢ spprove en

siternetive to the undertsking other than an aliernetive
identified by Ontario Hydro?

(é} does the joint board heve the furisdiction to approve one of the
alternative methods of carrying out the undertaking identified
by Ontario Hydro?

{d) does the joint bourd have the jurisdiction fo approve an
alternative method of earcying out the undertaking other than
&nalternative method identified by Ontario Hydro®

2. The joint boards plen stege decision approved & route stage
study area within which Ontario Hvdro has now recommends? a
transmission line route &nd has identified severs! sitermative
transmission line routes. Assuming edequate notice:

{a)  does the joint board have the jurisdiction to approve ane o! the
transmission line routes identified by Ontario Hydro otteer than
the route recommended?

{b} does the joint doerd heve the jurisdiction to approve a
transmission line raute other then one of the &sitermetive
transmission line routes identified by Ontaric Hydro?

3. Do sections 7(2) and 22(3) of the Consolidated Hemrings Act,
198 permit notice to be given in & manner which does not meet 2l
requirements of the individual statutes consolidated, eithar 23 to
form, eontent or distribution?

4. Was the notice given pursuani to the Order of the foint board
dated September 28, 198! sdequate as to:

{a) form;
b}  content; and
{e} distribution?

5.  Was the notice given pursusnt to the Order of the joint beard
dated June 28, 1984 adequate as to:

(a) form;

(b} content; and

{c}  distribution?

8. I this Court identifies any iredequacy of the ;}hn stege nolice

either as to form, content or distribution, can that iradequacy de
cured by the joint board re-opening and reconsidering ils plan stage
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7. Is the joint boards determiration in this case to impose &
0 nwithout eonstraint™ condition in respect of the plan stage a lawiul
3 exercise of the joint board's jurisdiction?

As stated sbove, the plan stage hearing was analogous tc 8 hearing under

the provisions of the Environmentsl Assessment Act. We must first eonsider

whether the board was geting within its jurisdiction at that hesring in spproving

" Hydro's undertaking. "Undertaking™ is defined in s 1(j) of the Consalidatec

- Bearings Act to mean "an enterprise or activity, or 8 propossl, pias of progremme

in respect of an enterprise or activity™. This brosd definition is simiar to thel

found it s. Ho) of the Environmentsl Assessment Act. Section 5 of the

Environmente} Assessmen{ Act, requires the proponent of an undesrteking to submit

to the Minister of the Environment an essessment of the environmentsl effect of
nthe undertaking”, "the alternetive methods of carrying out the underteking”, and
fthe slternatives to the cundertaking™ This Hvéro did. The alternatives to the
undertaking wé}e gtated to be (2} the ™null” or "do nothing™ miternative; (b)
installation of sdditional generating units; (c} supply of the Eas:efn Ontaric load
from neighbouring utilities; {d) alternsiive locations (i.e. outside the Esstern
Ontario study area) for the installation of new bulk power transmission facilities.

In addition, Bydro identified five alternative methods of cerrving out the

undertaking”. These are the five alternative plans described earlier. Plen M3 was
Hydro's recommended alternative method of carrying out the undertaking, but any

of the five alternative plans would have been acceptable to RHydro.
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"There is no doubt that the provisions of both the Environments! dzsessment

Act and Comsolidated Hearings Act anticipete that the ™undertaking”™ will be

described by the proponent. Becsuse of the very broed definition of underiaking in
boths Acts, the proponent has substantisl letitude to describe the undertaking in
broad terms or in very specific terms. However, in this peﬁioui&: case the
undertaking was deseribed sc broadly by Hydro that it could nol eonstitute an
“enterprise or activity™, or "a proposal, plan or programme in respest of &n

en‘terprisé or getivity™ within the meaning of s. If} of the Consglidetec Herrings

Act. In the courts opinion those words, though nécesarﬂy imprecisa,, require thet

theof the undertaking be described with more gfecs»smn then wes

done by Hydro.

Admittedly, there is no provision in the Consolidated Bearings ct requiring

& geographic location to be included in the deseription of the undertsking.
However, the written notice which that Act requires the prapanrent give to the
Hearings Registrer must “specify the general nature of the underisiing, the
heevings that are required or that may be required or held, and the Aets under
which the heamgs are required or may be required or heklL” {s. 3(2}i. Given the
Acts to which proceedings under the Consolidated Hearings Act agoly, and the

purpose of hesrings under those Acts, & deseription of the undertaking which did
not include its geographic location would be meaningless. EquaBy meeningless, in
the court’s opinion, is a geographic location described as "Eastern Outaric®. Any
dozen Ontario residents asked would likely provide & dozen different opinions as to

the ares inchded within those words.
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¥ the undertaking is the duilding of a school or & sewage disposal pient in

.

alternatives) is easily attained. Precision with respect to the jocationof & nﬁwey
or hydro transmission line is mueh more SifTicult. We do not mean fo sazgest that
it is necessary, or even desirable, to inciude &an exact geographic leeation in the
description of an undertaking. However, the boundary of the geogrsphic eres

shoulc e made clegr, and the aree itself should not be so large thet persons whose

. lands might be affected would not reecily realize the fect. While persope! service

of notice of many of the hearings held under the Consolidated Haaringy Act mayv

-

not be required, persons should be abie to sscrertein from published rolices shether

their Jands are likelr to be affectel by anv proposed undertaking.

e -

‘rhe?‘?:%i plan ares |preferred b Hydre could have been chosen by 1 as the
geographie location of the undertaking Jend included in the description of the

underteking. Its outline is clerrly defined, snd it is of e sulfficiently ¥mited size

that persons within the area, on seeing & graphic or written descriptizn of it, could
reasonably be expected to know that their lands could be affected. In the opinion

of the Court this is what should have been done. The “zllernstives to the

undertaking® could have remeined as deserided and other “alternative methods of
carrying out the uncertaking™ within thst geographic location eowis have been

described. These might very well be the transmission line routes idestified by
Hydro for the proposed route stage hesring.

Ll

We find that an undertaking within the terms of the Consolidaied Heerings

Act was not specified by Hydro. Consequently, the joint board was seting without
jurisdiction, and notice of the plan stage hearing anc proceedings ot thet hearing
are quashed,

particular ares, precision with respect te phisical loeetion (providing for possidle

Ab
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However, because this matter od sasse, eod for the
assistance of any joint board which mew subsequently be appi'uitgg_ig)ﬁzis matter,

we will answer the questions put to the extent possible. An appropriatety described '

undertaking must be assumed.

The individual gquestions are dealt with below:

L Ontaric Hydro's Eastern Ontario Plan Stage Applicetion identified & number
of alternatives. One alternative was recommendeé by Ontarie Hudre. Assuming
adequate notice: :

{&)  does e Joint boerd have the jurisdiction to epprove one of the alternatives
to the undertaking identifie¢ by Ontario Hydro?

{d)  does the foint boerd have the jurisdiction to approve Bn alternztive 1o the
undertaking other than an elternative identified by Ontaric Hydro?

It is important to Keep in mind thet in dealing with all pacts of question |,

adequate notice is assumec.

Section 7(2Xb) of the Environmentsl Assessment Act siates that any person

may "by written notice to the Minister, require a hearing by the board with respect
to‘the undertaking, the environmental assessment and the review thereof™. By
letter to the Minister of the Environment dated April 15, 1981 Ontaric Hydro gave
the requisiie notice. That notice triggers a further notice by the Minister to the
board under the provisions of s. 12 (2X¥b) to hold a hearing with respect to:

() the acceptance or amendment and ecceptance of the
environmentsal assessment;

(8)  whether approval to pcoceed with the undertaking in respect of
which the environmental assessment was submitted should or
should not be given; and

(&)  whether the approval mentioned in clause (3} should be given
subject to terms and conditions and, {f so, the provisions of
such terms and conditions.
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By s. 12(3) the board is required to hold the hesring and “decide the matters
referred to it in the notice of the Minister™. )

No provision in the Environmental Assessment Act of the Consolidatec

 Hearings Act gives the joint board furisdiction to approve ct the Rhearing an
" alternative to the undertaking whether identified by Hycdro or mot. Omix the
' f;_’_prcponent describes the undertaking proposed. The alternatives to the underteking
_ described by the proponent ere oriy for the purpose of assisting the boaré in
- assessing the undertaking as proposed in the light of possible allernetives. The
" board has no jurisdiction to do anything but refuse to approve me_mmmg if it

considers that an alternative to the undertaking would be & prefefa&?e ehoice,

The answer to questions 1 (g) and (b} is ™no™.

1. Ontario Hydro's Eastern Ontario Plan Stage Application identified
a number of alternatives. One elternative was reeommdeé by
Ontario Hydro. Assuming adequate notice:

e o

(c)  does the joint board have the furisdiction to epprove mec! the
alternative methods of carrying out the underta}dng mm;ea
by Ontario Hydro?

(@) does the joint board have the jurisdiction to pprove an

siternative method of carrying out the undertaking other than
an alternative method identified by Ontario Hyrdro?

There is no Qeciﬁc provision in efther the Environmema} Assessment Act or
in the Consclidated Bearirg's Act which pmids for the board to agoeove 2 method
of carrying out the undertaking. However, the board is given broad powers under
5. 12(2Xe) of the Environmental Assessment Act to approve the underiaking subfect

£
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to terms and conditions. We are of the opinion that those powers permit the boerd
to attach as 3 condition to its approval o1 the undertaking the acceptance oy Hyoro

of any one of m methods of carrying out the \mdem}dng orig'lnany ismtsﬁee bv Hvdro

Irdeed, it eould attach as & condition of its awronl the adoptmn by By&vo!a method

of carrying out the undertaking never previously considered by Hydre. Hydros
option would then be to accept or decline the approval as qualified by the board.
The power given the boarc under s. K3 and (4} of the Consolicated Hearines Act to

defer matters and impose terms and conditions with respect to the mstter éeferre(‘
effects the same result. To hold otherwise would diminish the power of the board
to epprove undertakings and curtail the utility of submissions v nterested
participants in the hearings. "

The answer to questions 1{c) and {d} is “yes".

2. The joint board's plan stege decision approved a route stage

study eres within which Ontaric Hydro has now recommended a

transmission line route and has identified several ealfernstive

transmission line routes. Assuming edequete notice:

{e) does the joint board have the furisdiction to approve oae f the
transmission line routes identified by Ontaric Bydro other than
the route recommended?

{b) does the joint board have the jurisdiction to epprove &

~ transmission line route other than one of the alternative
transmission line routes identified by Ontario Hydro®

ft is important also to keep in mind that adequate notice i sssumed when

dealing with question 2.

Because we have gquashed the so-—called "plan stage hearing™, this "route
stage hearing™ would constitute the first heering of the boerd and eosld deal with
toth environmental aspects of the undertaking and the conecemns of indjvicdusis

whose peoperty may be expropriated. In fts expropriation aspects it is anajogous to

=
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a huring requested by an owner of fand under s. 6(2) of the Expropristions Act,

except that this Hesring would be ordered by the joint board.

It is eppropriate at this stage to consider the powers of the board and the
standards and eriteria for the exercise of those powers as set mtﬁxmﬁz)‘and

5(7) of the Consolidated Hearings Act. Those sub-sections are quoteé below,

5{(2)} The joint boarc may make any decision that might be mede v
& tribunal that has a power, right or duty to held a hearing in respect
of whieh the joint board hearing was held or that might be made by
any body or person af*er the holding of the hearing including bet mat
limited to the granting of any authority or directing the granting or
issue of e permit or licence and the imposition of terms ang
conditions. -

a{7) The standards and criteria in or under an Act specified in a
notice under section 3 that relate to the undertaking specified in the
notice apply with necessary modifications in respect of a decision
that may be made by a joint dboard under this Act.

A nearing pursuant to the relevant provisions of the Exprogristions Aet is

merely in the nature of an enquiry, following which the enquiry officer must report
to the appropriate approving authority with his findings of fact ane opinioe on the
mevrits of the application for expropriation. The board under the Consofidated

Resrings Act is not so limited. It is clear from a reading of s 5{2} of the

Consolidated Hearings Act that the board has the power grantec to the approving
authority under the Expropriastions Act to approve or not approve the proposed

expropriation.

The criteria to be applied by the joint board in making its decision are those
get out in s. T{5) of the Expropriations Act, namely whether “the taking of the lands

&
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of an owner. . . {s {air, sound end reasonabiv nécessary in the aschievement of the

objectives of the expropriating authority™.

The approval of any specific transmission line route, whether identified by
Hydro or not, constitutes & narrowed down "method of eeréying out the
undertaking® and, given appropriate notice, comes within the boarcs broad power
61’ approval of the wndertaking subject to terms anc concitions. Howvever, in the
facts of this particuler cese, since the approval involved is approval {o expropriate

land, the board must apply the criteris quoted gbove in considering its approval.

The answer to guestions 2 {a) and {b) is "ves™.

3. Do sections 7(2) end 22(3) of the Consclidsted Heearings
Act 198 permit notice to be given in & manner which does not
meet all requirements of the individuel statute eonsolidated
either as to form, content or distribution?

Those provisions read:

7(2) Upon application without notice, & joint board mey
change the requirements as to filing of documents or
giving of notice in respect of any hearing in respect of
which the joint board has been established if the joint
board is satisfied that the ehenge will facilitate the
joint board hearing anc is not_unfair to env persch
entitied to be heard at or to altend the 10int bearc

hearing.

22{3) Where a joint board is of the opinion that because the
persons who are to be given any notice or document
under this Acet are so numerous, or for any other resson
it is impracticable to glive the notice or document to all
or any of the persons individually, the joint boerd meay
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instead of doing so cause the notice or reasonable potice of the
contents of the document to be given 1o the persons by public
advertisement or otherwise as the joint board may dxrect, anc
the date on which such notice or ressonable notice of the
contents of the document is first published or otherwise given
as directed, shall be deemed to be the date on which the notice
of document is given.

There can be no doubt that those provisions of the Conselideted Hesrings

. Act contemplate notices which may not meet all of the detsiled notice

reyuirements under the consolidated acts. The extent of any devietine [rom the

requirements of eny individusl act will slweys depend upon fhe nalure of the

| undertaking, the number of persons invoived, ané the purpose for which the notice

is given; but it was obviously intended by the legislature that the joint board should
have & reesonable degree of flexibility in its proceedings, ineluding instructions as

to notice,

Some comcern was evidenceC by counsel about the effect of 5. %4} of the

Expropristions Act, which resds:

2(4) Where there is 8 conflict between a provision of this
Act and g provision of any other general or special
Act, the provisions of this Act prevails.

No conflict with the Exproprietion Act csn exist when notice is given

pursuent to en order of the joint board, because the notice is not ane given under

the Expropriation Act. The notice lnvaived is one give pursuant to s. z2(3) of the

Consolidated Hearings Act. The notice provisions of other acts to which tne

Consolidated Hearing Act applies can only be relevant for the purposes of providing
guidelines for ascertainim whether any notice to be given under B Comsolidate
Hearings Act is reasonable in all the circumstances.
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The answer to question 3 is "ves™.

'R Was the notice given pursuant to the Orderwof the joint

boerd dated September 28, 1981 adequate &s to: | e

(a) form;
) eontent; and

() distridution®

This question deals with the notice of the hearing which was msbeé mc is |

therefore irrelevant except as dealt with in our reasons for quashing.

5. Was the rotice given pursuent to the Order of the §omt
boarg cated June 28, 1284 sdeguete 85 to:

() form; _
{t}  content; and

{c}) distribution?

For the purpose of dealing with tris question we will have 1o assume ihatthe
notice referred to is the first notice of proceedings, that the form eonm_fand
distribution ix a5 ordered, but that no previcus hearing of the joint doard hssuken
place. S

The notice contains & map cf the ¥? plan area. Treating that plaift:es
Hydro's description of the undertaking, ¢ is elear from the material file¢ 'tm the
notice sets out in clear graphic form the.boundaries of the area withm which
property may be affected. It outines clearty the locstion of the transmission route
recommencded by Hydro, and alternative routes acceptable v Hvdro, these latter

~ constituting further alternative "methods of carrying out the undertaking™.
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The mt‘me contains a elur description of the nature of the hearing and the

ramifications of any decision wlth respect to affect on environment and passible
expropriation of kui. its form mﬂ content is clearly adequate.

The propesed distribution of the notice is undoubtedly sufficient with
respect to the emnmenul aséesment aspects of the proposed hearing. 'me
distributmn ordered by the boerd is broader than that which: wou}e mrmanv e

required under f.be provisions of the Environmental Assessmm Act

As far as “the expropriation aspects of the hearing are concerned,
distribution of the notice is different than what would be required under the

provxsions of the Mrmxom Act. Section 6 of that Act requires that when an
tupropriatxw authority 5 applying for spproval to exproprme, it “shall serve a
notxce of its appﬁcntmn for approval to expropriste upon each registered owner of

::tgte lands to be exprogrizted and shall publish the notice once a week for three

'éomeeutive weeks in & newspaper having general circulation in the locality in.

‘ whzeb the lands gre situate”. The notice involved here is & not!ce of & hearing at
which Hydro wm prvpose to the board a specific transmission route, but will also
put before the bo&rd altermative pouibie routes. Consequently, no specifie lands
have been ientified as "lands to be expropriated” within the pmisums of s. 6 of
the Expropru&iam Act. Under that Act when lands ere xdentmed as "lands to be

expropriated” aatice must be given to each registered owner ot ‘:hou Wentified

fands. Registered owner within the definition of the Expropmﬁons Act
encompeasses & droad group as defined below:




LT

s

o ey

At e

(2230

o bt SRR IR IR SRR s IR R e e
|- 4 . P iy ——

-18 -

*Registered owner"” means an owner of land whose
interest in land is defined and whose name is specified
tn & Instroment in the proper land registry or sheriff’s
oftice, and includes a person shown as a tenant of Jand
on the last revised assessment role.

sowner” includes & mortgagee, tenant, execution
ereditor, & person entitled to & limited estate or
interest in land, & committee of the estate of @
mentally incompetent person or of a person incapable of
mensging his "affairs, and e guardian, executor,
administrator of trustee in whom land is vested.

u"!-'he distritution of the notice ordered by the joint board wes 1o be servec b\
mail on owners and terants identified on the property gssessment recorss

maimined br the Ministry of Revenve, of property loeated within posible";

transmission corridor areas, end within 120 meters of the edge of mny possible
route, and slse sithin & redius of L6 kilometers of any possible telecom munication

site unless am proposed site was currently locateC on Hydro property, snd then

“within 120 meters of the edge of that Hydro properts. Notice was also 1o be given

by mail to 8 large number of named interest groups anc public officials. Newspsper

' mtlceé ‘,were to be published in a large number of newspapers in the general area

alfeetéﬂ.

" “This distribution of the notice is in one respect substantially broader

ﬂun that required under the Expropristions Aet. It would reach s number of

indiv'hm}s in the gene:"'_al srea affected wbosev’properties would never be. -
expropriated, becsuse they would not be within the finally determined specific -

costidor for the transmission line. Under the Expropriationc Act only the owners of -

properties clearly identified for exbropr'ntian are given notice.

35
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The motices are different in amﬂfm respect from notices required under the
Expropriztions Aet - i.e. in that they are notices of a proposed hesaring. Under the

Expropriations Aet there is no notice of heering given, and it is not inevilable that

any hearing win be held. The notice given under that Act fs notice of an intended

expropriation of clearly identifie¢ properties. A hearing is only held If those
recelving nouce request such a hearing, and then the pama to the beamg are

only those owners who have reguested & hearing (see s 6(2) anc s. ({zn.

The notice in one maijor aspect, 15 less broad ‘then that required by the

Expropriations Act. It is given to owners and temm'_s',-'identiﬁed on the property
assessment vecords maintafned by the Ministry of Reverue, rether than to

registerec owners as definec in the Exproprietions Act.

Conseqizenﬂg, distribution of notice ordered by the Joint boarc is in some
respects bmder and fairer to persons whose property may be exprooristed, but in
one aspect natrower, namely, thel some mortgagees and execution crecitors and

possibly some fegistered owners m&y ot be actually served by mell.

As stated sbove the provisions of the Censolidated Hearings Act snticipate

e possibility of notices uhich do not conform in all respects toi the notice
requirements set out in each of the consolidated acts. In this case the form and
content of the notice were clearly adequate for the purpose. . Distribution, though
not dentics! to that reqmred under the Expropriations Act; wes in same respects

broader. ¥e consider that fdm, content and distribution were adequate to ensure

1 S 4o ry b O T Bt S 1Y
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" the protection of the rights of individuals whose land mey be expropriated es &

result of the ondertaking.

It should be kept in mind that the question of compensation for exproprietion

is in no issy ellected by these proceedings.

The enswer to guestion 5 is "yes”,

cured by the joint board re-opening anc reconsidering its plan stage
decision, after appropriate notice. prior to proceedmg with the route
stage hearing?

6. If this Court jdentifies any inadegquacy of the plan stage notice
\\ either as to form, content or distridbution, can that inedecuscy be

The smswer {¢ 1his question becomes irrelevant given our decision thet the

plan stage hearing vw&s held vithout jurisdietion.

7. Js the joint board's determinetior in this caée'to impose 8
swithout constraint™ condition in respect of the plan- smge & lawiu)
exercise of the )oint board’s jurisdiction?

’me enswer to this guestion also becomes mlevam as it is
addressed only to the phn stage hearing. However, the queshon ean be answered
for the purpose of Gtreomg the board with respect to an}' possidle "without

eonstraint” order made'bg it at a hearing properly commenced.

The actual deeision of the board at the plan stage hearing, {s stated to be
"without consiraint to the decision or decisions to be macde by this joint bosrd in
respect of anv matter or matters deferred by order of this board made November

2§, 1981". N is not clear on the face of the order what matters were in fact

37
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'dererred by the board, although counsel for the board construes the order o mean
that any matters deslt with at the first heering mav be dealt with sgain, In the

discretion of the board, st a later hearing involving the same undertaking. A

“without mﬁ_‘aﬁ;t" order was also made in the Central Ontario coalition case and

~ the court commented on that order as follows:

Ever if the board hed seen fit to permit those who
faile¢ through inaceguste notice to sddress the plan
stage issues without the necessity first to obtein Jesve I
question if those persons would thus have restored to
them the full rights thev have been denied. They have
lost, I think irretriev abix' the right to which they were
entitled toc cantest the issue from the start. The.\ did
not hesr the evidence taken over 35 davs of hearing.
They eannot, at this stage, croas-examine upon evidence
tiready received. Even with transeripts thev eannot
now be given the same oppertunity that they should
have hat. 1 can see no wey in which the rights of the
group represented by Mr. Smith can be restored to them
by further hearing before this board.

Both comments must be looked st in the full context of the facts in the
Central Onteario cogition case. In that case it was held that persons whose lands
might have been affected were not given adequate notice of the plan stage hearing.
Because of that, persom who may have wished to address the environmental

~assessment issues wére not given an opportunity to 6o so at that stage because of
lack of aotice. !f we assume that Hydro will start proceedmgs in thls case w!th th

l :
x, ! type of notice whith we have found is adequate for the purposes of oen!mg w!th

i
!
l

mosl ervironmental and _expropristion matters, no such denial of opportunity wm' {

\ +Qccm' Consequently, showid any subsequent hearing be hem "without constraint”
order made at the first hearing eould on]y benefit persons who ¢id not attend the

first hearing, aithough adequate notice of that hearing wes in fact given. The
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*without eonstraint” dnc_!er &lso would enable Hyvdro or membérg of the board 10 re-
open issues in the light of possible changed circumstances or new information
abtained prior to any subsequent hearing. Of course, in such & situation,
appropriate notice would be required, and the nature of the notice required woulc

depend on the facts.

Secnon 5 of the Consolidated Hexrinrs Act empm\ ers the boert to defer eny

matter or any part of any met te.. and in so doxm xwpose such terms anc

. conditions or g'he such Gireetions, or both, in respect of the psoceedmgs or the

matter or part deferred as the joint boerd considers proper . Rtis argueé thut such
& provision empowers the board to make & “without constrair” order smh as that
made in this ease. Shoulc a "matter™ be deferred, 8 "without constraint”™ §¢der is
UNECESSETY, :i‘f it has not been dealt with at all at the first hearing. ¥ ’\psﬂ of a

metter” is deferred, or xf 8 matter is to be reconsxdered ir totel, then s "mthout

constraint™ oréer would be appropriate to permit mrther representutions before the

board.

We wefe. nlso referred to s 12 of the Comobdated Hearings Act which

empawers the board to “rehesr ail or &ny part of amr matter before issuing its
decixion in the proceedings before {t°. It wes argued that when e hoard makes a
decision, xmposa a "without constraint” condition, and schedules further hearings,
that the boerd does not "issue™ a decision within.th'e terms of s, 12. We agree.
While the bosrd constituted under the Consolidated ﬁeerims Act is Hkely to make

decisions 8t every hearing held by it, it is appropriate to charscterize such

=
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decisions as “nterim". Characterizing it in any other wey would hamper the
board‘spowertomarmwmyértofummuafteruﬁcu!Qdmitsdecﬁmit

s

the end of an individual hearing.

45

e e == =

3

' Taken mgethcr, 5. 9 and 12 ot’ the Consolidaied Hennggs Act eonfer on the

: board the pomw make a Misim a: ahemimmthontmtmhttatb:hoﬂ‘s'
* rehearing part or all of the same Lgseat a subsequent hearing. Buch & right must

- - assume that sppropriate notice is gim of the subsequent hearing to all persons

- who could be affected by decisions taken at that heering. | '

P

]

The answer to question 7 is "yes".

[
#

We were not add'medbyebumlon thestbjeﬂoteus(?’.mditmrs
" that it would be sppropriate that no order be made. However, 1f any counsel wishes
i to meke representations, they may be made in writing to the ewrt with copies to
 all other counsel. o

Released: Februery 23, 19e0.

3




