
IN THE SJ:PP EVE C01; RT OF ONTARIO

DT"510'KAL ( OURT

Eberle, Potts. -IcKinlay. JJ.

In THE MATTER OF Sections 2 and 3 1 1. Scott 0.t'. and

of the Consolidated Hearings Act, t 35-7=01 stein
Igg;; l or a Joint 5oard

1
AND it THE MATTER OF Sections
W2? and 12(3) of the Environmental } B.B. Ce^'otiell and

Assessment Act, R.S.O. ) . ilicocks

1950, c. 240; for Orteno hydro

AND N THE MATTER OF Sections 6, T 3
and $ of the Expropriations Act, R.S.O. ? D.I. Cracker
1980, c. 148; forMinister of the

. Environment

AND W THE MATTER OF an w der- ~
taking of Ontario hydro consisting of }
the planning of, selection of locations E.L. VeArther
for, acquisition of propertt• rights far. } or itaxamerlian

operation and maintenance of additional i
bulk Electricity system facilities in 1 S. Shrvbmen

Eastern Mtario consisting of s itehhV # for No Tourers Federation

and transformer stations, commuriics- } and Hydra Consumers

tW" and control faeilities, transmission } Association

'Um and relAted facilities; }

AND TN THE MATMR OF Section 110) ) Di. Poch

of the Consolidated Hearings Act.1994 ~ or a ergy Probe

} Dr. LaLs Smith

AND IN THE MATTER OF an apPlica- iin person
tioo by the joint hoard for a stated
case for the opinion of the
DjvW10 l Court:. f

BY TmE COURT:

Ibis is an application by way d stated case pursuant to s. 11 
Of the

Cdewlldated Hearings Act, 1981, S.O. 1984 e. ZP. Under that statute a Case mar

be stated by a joint board established wxW the Act upon arrY 
questfen tMt "M the

opinion of the joint board, is a qucstiarr of law,% This court is required to "hear

and &-termine the states! case asid remit it to the joint board with the 
opinion Of

the Divisional Court thereon:".
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iN THE Sl'PR£\~r (,OrR! OF O~TARJO 
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~rte, Potts. McKinls'\-. JJ. 

be Tti£ MATTER OF S«tions ~ and 3 
01 the Consolidated Hearings Act. 
1981; 

AND IN THE ~lATTER OF Sec-tions 
12(2) and 12(3) of the r.m·ironmentll~ 
Assessment Act. R.5.0. 
1980, c. }4\}; 

AND IS THE ~f." TIER or ~"tioru: ~, ., 
BOO 8 of th~ Expropriations ~-\~t, R.s.O. 
1980$ e. 145; 
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AND IN THE MA'M'tR OF an under- ) 
takq of Ontario Hydro ~isting of ) 
the planning 0(, selection of loeations ) 
tor, .~uisj1ioo of pr-operty rights for-.. } 
aperatfon I!nd maintenance of additional ) 
bulk eleetricity S)"Stem facilities in ) 
Eastern Ontario eonsisting or sWlteh1ng ) 
and transformer stations, eommuni~- ) 
tions and centrol facilities. transmission } 
'line and relAted facilities; } 

} 
AND IN THE ~tA 'ITER OF Seetion nO} } 
of 1M CMsolidated Hearings Aet.l!84 ) 

AND IN THE MATrER OF an applica­
tion by th~ joint board tor a stated 
ease tor the opinion of the 
Divisional Court. 

BY THE COURT: 
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1. ~tt 0.\. and 
Ms. L. Roth~tt"in 
tor the joint :l04rd 

B.S. Ce~,~en Bn~ 
t.F. (\'illC'ocl\~ 
loi' Or.terlo Hydro 

0.1. <"ro<.'ket" 
lor ~1iniste:- of the 
Envi!onment 

E.t. Y.c:Ar1her 
lor Oita ... a=Carlton 

s. Shr\~~en 
for No To.ers Fedfration 
and Hydro Consumers 
Association 

DJ. PO('h 
101' the tnero Probe 

Dr. Lois Smith 
Iii person 

'Ibis is an applieation by way of stated ease pursuant to s. U of the 

CoMolida~ Hearinp A~tt 1981, ~O. 1981, e. 20. 1Jnder that statute a eaR ma~' 

be stated by • joint boa.rd estabUftd under the Act upon anr questfan flIat "in the 

opinion of the joint board, is • qtN!StkJn 01 Jaw". This eourt Is required to "hes!' 

and dt!termiM the $tate<! ~ and nmit it to the joint board with the ClPbUon of 

the Dim!onal Court thereon", 
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R
The Consolidated Hearings Ac-t yeas passed in Jelly of 1981 to PMAde far the

establishment of a single board to consolidate the procedures and hearings

otherwise required in ader to obtain statutory approval for major undertakings

under the provisions of a number of existing statutes.

"Undertaking" is broadly defined in s. 1(j} of the Consolidated Head Act

_. as "an enterprise or activity, or, a propom], plan or programme in respect of an

enterprise or activity." the undertakiM involved in this application is descries

by the proponent, Ontario HcdrQ. as "s project consisting of the plannitig of.

selection of Iocsttons for, acquisition of property rio. is for and the design,

i construction, operation and maintenance of, additional bulk electricity system

facilities in Eastern Ontario consisting of switching and transformer stations,
i

communication and control faeilitie;, transmission lines, and related facilities".

This proposed undertaking constitutes a major hydro project: far the providing of

{~ 
bulk electricity to Eastern Ontario. At the time Hydro made application under

T6~ the Consolidated HeerjM Aet to establh a joint board, it was anticipated that

proceedirs under three acts w W be eonsolldated - the Environmental

Assessment Art, the Expropriatlow, Aft, and the Planning Act. Subsequent to

the application the Planning Act spas amended to exempt Ontario Hydro from its

purview, €eav€ng only proceeds tamer the Environmental Protection Act and the

'ExproPlriatiom Act to be eorwoUftted for the purposes of this undertaking.

i
Prior to the establishment of the joi<nt board, Hydro had prepared and

i

submitted to the Mirdster of the FAVironmentan environmental assessment under

the provisions of the Environmental Assmment Act. That assessment Identified
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'Ib~ C()nsolidated HearIngs .%~t was pe~ in July or 1981 to pro'/ide for the 

establishment of a si~le board to eonsolidate the procedures am heeril'€S 

otherwf!le required in order to obtain statutory approval for major undertakings 

untler the provisions ot a number of e-~i:sting statutes. 

"U~ertaldn(' is broadly defined in So 1(j) of the Conso1ida ted H~rine A~t 

as nan ente~iSl! or a~tivit~, or- a prcposa.l. plan or programme in respect of an 

enterprise or aetivit~~" The' unde:rtaL>.m: involv'!d in this Ai'?lication is describe<) 

• by the proponent. Ontario Hy-ort>. as "a project consisti~ of the planni!l: of, 

selection of loeatlons for, acquisition of propet't)· ripts for and the design, 

construeti(1D-t operation &00 m&intena~e of, additional bulk electricity system 

facUities in Eastern Ontario consisting of switching and trans!o,.mer stations, 

communication and control facilities, tnnsmission lines, am I'(llated facilities" • 

This proposed undertaking eonstitute!= It major Hydro projet"t fo.r tbt p.t()\!iding ot 

bWk eleetrieity to Eastern Ontario. At the tim~ Hydro made applieation under 

the ~nsclMated Hearings Aet to establish a joint boerd, it was antieipe.ted that 

proc~ under three aets would be eonsoUda ted - the Environment! 1 

Assessment A~t. the Expropriatio~ Aet,$ 1.00 the Planning A~t. Subsequent to 

the appliestion the Plan.nlni A~ was amended to exempt Ontario Hydro from its 

Purview, lea¥ing only proeeedinp umet the Environmental Protection Act and the 

'l!Pr?P!iat~ Aet to be ~t~ fel' the purposes ot this uMertaking. 

Prior to the establisbme-»t of the joint board, Hydro had prepared and 

_mitt~ to the Minister of the EAwiNmment an environmental assessment under 

the provisions of the Environmental Assessment Act. That assessment Identified 
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a large sully area referred to generAtUy as'AFAstern Ontario". P»•e possr`ble areas

in Eastern Ontario in which the undertaking could be carried out were identified

by Hydro, and for each of these areas a plan was outlined for consideration of the

It was decided that the proeeediagn before the board would be carried on in

two sieges, each involving its own hesnisg. The two stages have been referred to

~d in the materials as the"plan stage" and the "route stage". The plan stage hearing

was primarily for the purpose of determining which of the five pom- 'Me plans

would be approved by the board for further study. It was anyticipated the! once

the area was narrowed down; more sdgtss3ed and precise studies cook be carried

out for the purpose of determining which Woific route for the L 4.., `pion lines

and other installations would be recommended by Hydra at the mote stage

heartng.
~i

a~ It was considered by the board and by Hydro that the pha stage hearing was

aralogous to a hearing held ant to the provisions of the Em4ronmental

Asseament Act, and that the route stage hearing was analopus to a hearing

1 pument to the provisions of ss. 6, 7 and 8 of the ExpE2"tions Act (which are the

*nZ sections of the rfations Alt to which the Cor=Hdated I€eaci Arty Exp ngs

applies).

The board gave directions as to the form and distribution of notices to be

given of the plan stage hearing, and Hydro carried out those directions. At the plan

stage hearing the board approved the plan recommended by Srdro (Plan ld3) for

further study to determine which specific route within the Plan 4i3 area would best

fulfil the steeds of Hydro and the community. Hydro completed its shidies and then
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• lArge studyaN!8 referred to generaUy as ~stern Ontarlo~. Pi\'e pooss~le arees 

In Eastern Ontario In which the underta~-mg eould be earried out "er~ identified 

by Hydro, aM for eaeh of these areas a plan was outlined for eonsideration or the 

It was decided the t the prooeedif\,"""S before the board would be aU'r·i~ on in 

two s18gesf ea{!h involving its own heari~~ The boo stages have been referred to 

in the materials lIS the"plan sta.e'" and 'the "route stage~. The plan sug;e hearing 

was prima.rily for the purpose or determ(ni~ whioh or the· five possible plans 

would be awroved by the board tor further st~~'. It was ant>~ipatfi~ the! once 

the area \~as narrowed down, more detallf"6 and precise studies eoulC be earried 

out (or the put?05e of d@termining which speriIic route for the- tn~ission u',es 

aM other installatjons would be reeomm~nded by Hydro at the route stage 

hea.rlng. 

n was considered by the board.m by Hydro that the plan stage hearing was 

analogous to a hearing held pursuant til the provisions of the Ertvironmental 

Assessment Act, and that the route stage h88J'ing was .~ to a hearing 

punuant to the provisions of IS.. &. 'lam 8 of the ~tions Act (which are the 

only sections of the !xproprjatfo~ Act to which the Consolidated Rearfnp Act 

applies). 

The bottrd gave direetions al to the form and distribution of notices to be 

given of the plan stqe heari~, and Hydro ~rrjed out those dire<:tlons. At the plan 

.ta~ hearing the boa.l"d approved the pan reeommendec1 by B!dro {Plan M3} for 

fur~er study to determine which &pecifie route within the Plan M3 area would best 

fulfil the. needs of Hy~ro and the oommunlty. Hydro eompleted its stvdie$ and then 

-.. :". 

i 

I 
f 
!; 

I 
J , 
i 
I 
t 
1 

j 
! 



-4-

gave ttotke of the route stage hearing is accordance with imtruetiom ftom the

bpei~.

While 3iy+clro was preparing for Site route stage hearing the Dlvtsionai Court

released its decision in Re 0mt:&3 Ontario Coalition Cancetimtx Hydro

Transmission ftstems et Al., 46 O.R. (2d) 715, 7be factual background of that casee

was s mfkr to this, with two notable differences. First, that ease Involved an

assessment ky a joint board of an undertaking of Ontario Iiitro to coast: act

additional bull; electricity system beaities in Southwestern Ontario ofl Hance was

x given of the plan stage hearing to a number of individuals and munie*el`:ies, and

also by newspaper advertisement, site fv m and distribution being sfmilalr to t at

directed in this case. however, the natiees merely referred to the area Involved as

"Southwestern Ontario". The broad general are& within which a twmber of possible

plans were proposed by Hydro W in aur rase? actualir included parts of Ontario

which could wt. accurately be ewmidered to fall within the bmd general

description "Southwestern Ontarie. in fact a good portion of the area would be

considered by residents to be located in Central Ontario. Consular the court

held that the notices were deficient beewase they did net ade tely identify the

i
broad general area under study.

Second, the joint board in the; case approved an alternallye study ,area

trhich ineitided a corridor of at €east six kilometres in width centred on the

Highway 4M right-of-way extending fresh London to Milton. ?it,#s saftdy area was

not in atly of Hydro's alternative ptans, but was suggested by ors of the other
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pve notke of the route stage heariDg m aeeordance with instruet~rlG: itom the 

WhUe 1iyc1ro was prepttrirlg tOl' the route stage hearing the Divisional Court 

relased its deeiSion in Be Central Ontario C081ition Cone~ Hydro 

Transmission Systems et al., 46 O.R. ~d) 115. '!lle factU$.l b8~ or that case 

was simUat' to tllis, with two notable diff~enees. Fir-s1, that ease bwol\1ed an 

assessment by a joint board of an undertalcing of Ontario U}'dro to (!ons!r<Jct 

additioIBl buD< electricity system facilities in Southwestern tmUrith Notice was 

given of the plan stage hearing to a number of individuals and munieipelities, aoo 

also by newspaper aCyeTtisement~ the fwrn and distribution ~(~ stmilaf to tha t 

directed in this ea~ However, the notiees merely referred to the area involve£! as 

nsotlthwestern Ontario". The braetl gener.al area within which a number or possible 

plans were proposed b)- Hydro (,.5 in our ease) actually Included parts of Ontario 

whieh C!ould not accurately be eonsidered to fall within ~ br'a6d general 

deseription "Southwestern Ontario~.. In fllct • good portlon of the area would be 

considerEd by residents to be located in Central Ontario. ~r the court 

bellS that the notices were deficient beeause they did not adequat~lyktenti!y the 

broad general area under study. 

Se~nd, the joint board in thB.t cue approved an altenJ!U~ study area 

1fhlch inelOOed • corridor of at 1a.st 811 kilometres in wi<Sth ~ntte<i on the 

Highway .01 right-of-way exteming from London to )1Uton. This- study aree ..,as 

not In any or Hydro's alternative plans, '~t was suggested by one of the other 
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participants in the plan stage hearing. 7berefore the court also held that because

of the choice by the board of a route stage study area not included in those

proposed by Hydro, the board had fallen '"into an error of jurisdietian and caused a

failure of natural justice no less serious than that caused by its detective notice",

because no aye receiving notice would have had any tray of knowbq that land in

t%t area might be affected.

In the result, the order of the board emanating from the plar stage hearing

was quashed together with all of the board% proceedings leading up to tt et hearing

including the directions given by. the board to Hydro as to notice of the pian stage

hearing.

t

In this ease the notice given by Hydro of the plan stage hearing was similar

10 -
in form and content to that in the Central Ontario roalitiom case. The distribution

of the notice in both cases was based on similar considerations, and it is important

€~ to note that the Divisional Court did not criticize the nature of the distribution: of

notiees in that rase.

With that factual background, the seven specific duestfons posed in the

stated case are set out below:

L Ontario Hydro's F.eEstm Ontario Plan Stage App on
identified a number of altermtives. One aitemative was
recommended by Ontario Hyde Assuming adequate notiees

} 1 (a) does the joint board have the jurisdiction to appewte one of the
jJ V alternatives to the identified by Ontario '•
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pvtlclp8l\ts in the plan stage hes.rfng. 'lberefore the court also~ld that beeause 

of the choi~ by the board of a route stage study area not ~l\tLieod in those 

proposed by Hydro, the board had fallim -mto an error or jurisdidkln eM eeused a 

fanure of natural justice no less serious then that caused by its defectlft notice", 

beeause no one f'e(!eiving notiC!e would have bac any way of JmowhC ht land in 

that area might be &fleeted. 

In the result, tM order of the bo8rd emanating from the plan stage fle&rin~ 

.. ·1'as quashed together with an of the ~ proceedings lea~ up ttl that hearing 

. 'ineluding the directIons given by the ~ to H~'(jro as to notit!e of t!\e plan stage 

.. lteMi~; 

In this case the notice given bj' H~'dro of the plan stage hearing ""as similar 

in form and content to that in the Centnl Onta!'io ~oalftfon ease. '!be distribution 

of the notil'!e in both eases was based on similar considerations, and it is important 

to note that the Divisional Court did not «iti<.-ize the nature of ~ distribution of 

notices in that 1!Ue. 

Witb that factual baekgrQUfld, ~ seven specltie questions posed in the 

stated case are set out bdow: 

1. Ontario Hydro's Eastern Ontario Plan Stare AppliaUon 
identified a number of alt«natives. One a1t~tive was 
recommended by Ontario Hydro. Assuming adequate notice: 

does the joint board MV~ 1M jurisdiction to appt'Oft one or the 
alternatives to the undertaking identified by Ontario~! 



~  a3
A (b) does the joint board have the jurisdiction to rppmye- an

alternative to the undertaking other than an alternative
identified by Ontario Hydra?

(e) does the joint board have the jurisdiction to approve one of the
alternative methods of carrying out the undertakbV ide7AT d
by Ontario Hydro°

(d) does the joint board have the jurisdiction to approve an
alternative method of carrying out the undertaking *Vw thin
an alternative method Wntified by Ontario Hydro?

2. The joint boatdti plan stage decision approved a route s£sge

a
"v area within which Ontario Hvdro has now reftmnhendt,' a
transmission line route and has identified several alterwtive
transmbslion line routes. Assumirig adequate notice:

(a) does the joint board have the jurisdiction to approve one of t<he
transmission Line routes identified by Ontario Hydro othee ftan
the route recommends-J!

F (b) does the joint board nave the jurisdiction to approve a
transmission line route other then one of the alternatfve
transmission line routes identified by Ontario Hydro'

3. Do sections 7{Z} and 2${3} of the Consolidated iieerrrgs Act.
1981 permit notice to be gsveti in a manner which does not mW, all
requirements of the individual statutes consolidated, cithez ;ts to
forts, eontent or distribution'

4. Was the notice given pursuant to the Order of the joint board
dated September 28,19&1 adequate as to:

(a) f0►►
a

P tbj touttent, and

(a) distribution?

notice en nt to the Order of the nt board3. Macs the a giv ~#
dated June 29, 1984 adequate as to:

W form;
♦ J

(a) content; and

(c) distribution?

S. If this Court identifies atw inadequacy of the p3sn urge nollee
either as to form, eontenrt or distribution, can that izys6Kpacy be
cured by the joint board re-oper&C " reconsiderbW its pbn stageC
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does the joint board have the jurisdiction to approve an 
alternstive to the uMertaking other than an alternative 
identified by Ontario Hydro! 

does the joint board have the jurisdiction to approve one of the 
alterns tive methods or ~nying out the uooertakmg idartit'led 
by Ontario Hydro! 

does the joint bOflr<l ba:ve the jurisdiction to .W""OYe an 
alterllQ tive method of ~ out the undertak.ing other than 
an alternative method i6enUfiea~' Ontario Hydro! 

2. The joint boe.rd~ plan stage d~ision approved a rout-e sU.ge 
1tuQ .. ' area .dthin whieh Onul'io Hvdro has now r~m;n~~ a 
tranSmission line route aoo has 'identifil"\1 seve:-al altern&tiv~ 
transm1.."Sion line routes. Assuming e.d~U&t~ noti~e~ 

J'jlJ (a) does the joint board tia~ tM jurisdiction to approve one or t.~e 
transmission line routes jdentified by Onttlrio Hydro ~~ ttsan 
the route t~mmendej~ 

('. 
\\ (, y 

.... 
;", 

(J 

does the joint boero ba'V~ the iUrisdiction to a~e a 
transmission line route other then one 01 the altet'\ .. tfft 
transmission line routes identifie<! by Ontario Hydro? 

3. Do seetions 7(2} and 22(3} en t .. u~ Consolidated Heering3 .4.('t. 
lIS} permit notiee to be gi~ in a manner whleh d~5 DOt ml"ft.. an 
requirements of the individual stf\tuti!S consolidatet!~ .eithJ!~ .ti U> 
form, eontent or distribution"! 

.(. Was the notice given pursuant to the Order of the joint boerd 
dated September 28, 198.l adequate .u to: 

(a) form; 

(b) contenti and 

(e) distn1>ution? 

5. Was the notice given ptrJ"SU!nt to the Order or the jmnt be:Iard 
dated June 29, 1984 adequate u to: 

(a) form. 

(b) content; aoo 

(c:) distrlbutjon "! 

8. If this Court identiliel any iradequaey of the plan nap nc>tiee 
either as to form. (!OIlteM ~ 4istribution, ea.n that ~ be 
eured by the joint board r~ anc2 reeonsiderq io plan stage 
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ViLAef appropriate wtice, prior to proceeding with OW state

7. 14 the joint board's determimtion in this ease to impow a

nwithout a nstraint" eand:ition in respect of the plan stage a Uwful
exercise of the joint board's Juris6ction9

J
As stated above, the plan stage hearing was analogous to a Msrai q under

the provisions of the Environmental Assessment Act. We insist first comider

whether the board was acting within its jurisdiction at that heark in i~vr-vLng

Hydro's undertaking. "Undertaking" is defined in s. IQ) of the Contalidatee

Rearim Act to mean "an enterprise or activitti, or a proposa3~ 1 os pragrecnn:e

in respect of an enterprise or eetivit r% This broad definition is stw:£lar to that

F found ir< s, Ito) of the Environmental Awessment Act. Section 3 of the

Environmental Assessment  Act, requires the proponent of an undertaking to submit

to the Minister of the Environment an assessment of the environment&& effect of

"the undertaking", "the alternative methods of carrying out the undertaking", and

..~ "the alternatives to the •undertaking". This Hvdeo did. The alternatives to the

undertaking were stated to be (a) the "Wl" or "do nothirg" slternSti-ve; (b?

installation of additional generating units; (c) supply of the F.gstem {Mario load

i from nefgbbauring utilities; (a) alternative locations (i.e. outside the Pastern

Ontario study area) for the installation of new bulk power trsmsmimfon facilities.
3

In addition, Hydro identified five %iternative methods of eam*g out the

undertaking'% These are the five alternative plans described ersruer. plan 113 was

Hydro's recommended alternative method of carrying out the undertaking, but any

of the five alternative plans would have been acceptable to Hydro.

1f

0

·0 
o 
o 
o 
o 

lO 

o 
10 
iO 
LO 
to 

:1 

:'0 
>0 
o 

ITO 

10 
I 
J 

'0 
o 
o 

-, -

. \ 1. Is tJle joint ~ determination in this ea...~ to i~ Ii 
\J~. "without eonstraint" eooditioo in respect ot the plan stag~ • }&wfu} 

uercisP or the joint boe.rtrs jurisdiction! 

j 
As stated above, the plan stage l1earing was analogous to a bea~· under 

the provisions of the En ... ironm~ntal ~mpnt Act. We must first eonside7" 

whether the boerO ~as 8<!ting within its jurisdi<!tion at that hearing in &P-~\'i."~ 

H~'oro's lUJdertaking. "Undertaking" is de-fined in s. l(j) of the Con~1i6etK 

Hearings A<!t to mean "an enterprise Of acrtmt}', or a proposal~ plan« progremme­

in respect or an tmterprise or a.:.-tiyjty«# Tbis broad definition is. ~£maar to th2t 

Cound in s. lto) of the E.nvit'<lflmental Assessment .-\C't. Se<-tjoo S elf tr.(' • 

Environments) Asussment ~, requi:res the- pr0t>OJlent of an undertllk~ng- to sutJmit 

to the Minister of the Environment an assessment of the environmental ~ffect of 

"the alternatives to the ·un"ertaking~, Thi~ Hydro did. The alternatives to the 

undertaking were stated to be (a) the "null" Of "do J1Othlng~ alt-ernatwe; (b) 

installation or additional generating units; (e) supply of the Eastern Ontario loa~ 

from nelgbbouring utilities; (en alternative locations (i.e. outsi& tl'te &stern 

Ontario study area) for U'le installation of new bulk power transmission f.{!11ities~ 

In ~jtion, Hydro identified five aaltemative methods of ~ing out the 

undertaking't. These are the five altfH'native plans de5er"ibed earlier-. p~ M3 was 

Hydro's recommended alternative method of ~ out the undertaking, but an}' 

of the five alternative plans would have ~ aeeeptable to Hymo. 
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here is no doubt that the provisions of both Lhe Envi-mnme l s-Mment

Act and Co~ wlidsted Hearings Act anticipate that the "tnnder~ w li be

deserg*d by the proponent. Because of the very broad deffnitlor: of uxJeriakinj M

both Acts, the proponent has substhntial letitude to describe the "s ertaking in

band terms or in very specific terms. However, in this pa€tictkr case file

undertaking was descrit>ed so broadly br Hydro that it could not eomtjtute an

f*entarprise or activity", or % groposa., plan or programme in respel_, Of an

enterprise or aetivit.e within the meaning of s. i(j) of the Consalddstec Her;-i*ths

Act In the ewin's opinion those wards, thous necessarily imprec =='re that

the `eai txation of the undertaking be described with more pmiskmi then was

done by Xydto.
ti

Admittedly, there is no provision in the Consolidated HtajiM XcE requiring

a geographic location to be included in the description of the VTZC-*taking.

however, the written notice which that Act requires the pmpanent to give to the

Rearings Registrar must "specify the general nature of tip umdert$i<ing. the

tte6;fiings that are required or itta2 may be required or held, are tht Acts under

whiff the hearings are required or may be required or held." (a. 3 23 , Given the

Acts to whit proceedings under the Consolidated HeadW AM: awry, and the

purpose of hearings under those Acts, a description of the underteMng which did

not itelude its geographie location *could be meanirgless. Pgtany meardagless, in

the court's opinion, is a geographic location described as 'stern twtario% Any

dozen OnUria residents asked would likely provide a dozen different oppinioru as to

the area incilxied within those woods.
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. Th~ is no doubt that the provisions of both t.'le En\'koom~m£1 .M~ment 

.!£! and ConsolidateCJ Hearings Act anticipate that the 'ilnde~ .,.m be 

~ribed by the proponent. Bee8~ of the very brood defiru1ioJ'l re lm&:.rtaki~ in 

both A~ts, the proponent has substantMiI lsUtud~ to de$CrJbe the tmdutaking in 

brae" tenns at' In very specific terms. However, in this part~r eil~ tile 

undertaking was deseribed so broadly by H)<dro that it eoold oot ~titute lin 

. ~ In the eourt"s opinion those war:ds, though necessarily fmpree~ req.ci;-e that D-* tIIe~oaIlO<ati2i!lor tile un(lertaldng be desorlbed "lib mON """"is .... than .... ' 

Gone by H}"dro. 
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A~mjtted1y, there is no pt'o\<ision in the ConsotidatPd Hearinp A~t requiring 

a geographie JoeaUon to be Included in the description of 'the v.nae! ta king. 

Howeyer, the written not1~e whieh that Ad requires the pNpOMnt tI> tl"e to the 

Hea1'if85 It.~r must "specify U\e pru!ral nature of the ~t.ah.ingr the 

Mermp that are required OJ" tbat may be required or held, and tM Aeu under 

,midl the heldi1gs are required or may be required Of' hUL. 11: (~!{:m~ Given th~ 

Aeb to wtlidl proceedings under the ConsoIidateC Hearlpp Act app-l)\ an6 the 

purpose or lteari~ under those .Ae~ • d9!rlption or the u.ooe.rtaJd~ whi~h did 

not include its geographic location would be mesnfngless. ~f1.j' mermingless, in 

the ~t" opinion, is a geographie lDeation "e5C!r'ibed as "£astern QmBrloft. Any 

dozen Ontario. residents asked would likely provide & dozen different q'lfniol'lS as to 

10 



If the undertaking is the building of a snhooi or a sewage dispowl 3ie-r, an r

particular urea, precision with respect to physical location (provi for pmible

alternatives) is east]v attained. Precision with respeet to the location of a railway

or hydro trammission line is much mom difficult. We do not mean t* saggest that

it is necessary, or even desirable, to inelude an exact geograpbic location in the

description of an undertaking. Howerer, the boundary of the gecph3c eree

shmid fie trade clear, and the area itself should not to so large that per -sum- whose

lwip4s might be effected r•auIc+ not re8ddy realize the tact. Wh=se peril service

of notice of many of the hearings held under the Consolidated Act mey

k not be required, persons should be able to eseertain frorr. published notice rl:ether

f their lands are li=vely to be affected by any proposed undertaking,

The: M3 plan area 1preferred trr Hy&o could have been chorea by it as the

gec~grsphie Io tion of the trrtCertaf:i end included in the desesiptiart of the

underteking. its outline is clearly definer, W it is of a su!f"sciess limited size

that persons within the area, on seeing a graphic or written descripti m of it, could

ressondblti be expected to know that %btir tartds could be affected. In the opinion

i of tlx: Court this is what should have been done. 7?w '2tematWea to the
;i

f undertaking" could have remained as described and other "utermf ve Methods of

t
carrying out the undertaking'' witYm that geograpt►ir- beat have been

described. 'These might very well be the transmission line rotes ide€ttMee by

Hydro for the proposed route stage hearing.

We fmd that an undertaking within the tents of the Consolitated Hearings

Act was not specified b- Hydm Consequefitly, the joint board wn actLig without

*risdietion, and notice of the plan stage rearing and proceedings at that hearing

8 are quashed.
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J! th~ Wl~ertaking is the buud~ m a st"hool or fit sewsge ~l p-lfmt in 1I 

part~al' area, preeision ydth respect to 'Pf\}'Sil'al 1~8tion (ps-ovNmg f« possible-

altenatives) is easDy attained. he(!lsJon ~jth ~t to the location v! a refiy.&y 

or hydro transmission line is much more m!fi~lt. l'\e do not 'mea.~ ~ ~t that 

it is ~SS8r}'. or even desirable, to indude an exa~t geographk~ 10('8t$00 in the 

description of an undertaking. HmrE'TeT', the· boundary of the getlg~phi~ e~8 

1an<ts might be a!f~t~ ""oulrl not ~edl~ re.li:z.e th~ fe("t. \\'rul£ Pfff.t.mal Wl'vice­

of notice of many of tM hearings Ml~ IInMr the CcmsoJidat~ ~ ~ may 

not be requiredt persons should be abl~ to .~rt.in frorn puhli~ ncti~ ~~!et"er 

their lM\ds are 111:e1:- to bE' aff~tec by any pr~seC unCertaking~ 

·n,e)E3-p~~-~:;Jprefe1'l"~ D:( H~~o coultJ he\'e ~n ehosen by 1t as the 

~aphie Joeatlon of the undertaJdvn~ int'luded in the ~!ptJ(Jn of tht' 

undf'l'tP-king. Its outline is clearly detin~ aOO it is of 8 surfi<!j~.n~ timited size 

that persons within the area, on Ifth~ a graphi~ or written de.serlp1ioo: or it, t'OUlo 

reasonabI?i be upected to ~no .. · that their lends eoulc be aff«te<J~ in the opinion 

undert.8.king(! eould have remained as ~ and other "alternative- me-thOOs of 

t!arrying out the uneertakingl' withm tbSt geographi(" 10<!ation ~ bavt'! been 

describe<!. These might very well be the transmission line routES fdentm~~ b~' 

Hydro for the proposed route stage beering. 

We rtnd that an undertaJdl1i within the terms of tM CooSt\li.cat~ Hesrjng5' 

~ wu not specified by Hydro. Consequeritly, the joint ~ .-as ~ withollt 

jurisdiction. and notice of the plan stage. hurl", anc Pr<M!eedings. U that heariOf 
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However, because this matter 

=~~'

l , and for the

a8sistance of any joint board Which m=Subsequently  be a t~ mailer,

we will answer the questions gut to the extent possible. An approprk described

undertaking must be assumed.

The individual questions are dealt with below:

L Ontario HydrWs Eastern Ontario Plan Stage Appveation identified a numNer
of alternatives. One alternative was recommended by Ontarla fk Awwmirq
adequate notice:

(a) does t se joint board have the jurisdietion to approve one of the alternatives-
to lternativesto the undertaking identified by Ontario Hydro?

(p) doe. the joint boe.rd have the jurWiction to approve an altermtive to the
undertaking other, than an alternative identified by Ontario Hydro"

It is important to keep in m. !*J Lhat in dealing w iL't aU parts of question 1,

adequate noijee is assumed.

Section 7(2Xb) of the Environmental Uses tnent Act states that an person

may "by written notice to the Minister, require a hearing by the board with respect

to the undertaking, the environmental assessment and the review 9mreof". 8S*

letter to the Minister of the Environment dated April 15, 13$1 Ontario Hydro gave

the requisite notice. That notice triggers a further notice by the MUdster to the

baserd under the provisions of s.12 (2)(b) to hold a hearing with respell to:

(e) the acceptance or amendment and acceptance of the
environmental assessment;

(d) whether approval to proceed with the undertaking in respect of
which the envimnmental assessment was submitted shaAd or
should not be given; and

(e) whether the approval mentfcuied in clause (d} should be given
subject to terms and conditions and, if so, the prow ions of
such terms and conditions.
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Howenr, beeause this matt~ ~e US as ~ ~.ro {or the 

assistance of any joint board whkh ma~nuy be ~tfUI: matter, 

we wm answer the questions put to th~ extent possible. An, appropriltel!' 4esc!ribed 

undertaking must be assumed. 

The individual questions an dealt "'ilh below: 

L Ontario Hydro's Ea~1ern Ontario Plan Stage Appli~~Uon identitieoj a numocr 
of alternati\'e& One alterns tive .... as reeommended by Ontario' RJ.~ Assuming 
at1equate notiee: 

{It} does t.~e Joint boerd have the jurisdiction to .?~ro\'e one of the an~mati"es 
to the undertaking identiriee by Ontario Hydro'! 

(b) d0e5 t.~e joint boe..."d have the juriJdietion to apprc\tp an altt!!'1li!tive to the 
undertaking other than an alternative identified by Ontario Hydro'! 

It is j~rtant to keep in mind t. .. at in dealing ~.-it!\ aU ;aaru of question 1, 

adequs te J)Oti~ is assumed. 

Se-etion '1(2Xb} of the Environmental .\ssessment .~et stata Ulat any person 

may "by written notice to the Minister. require 8 hearing by the board .. tth respeet 

to the unc!el't41d~, the enviJ'onmental assessment and the ~V{~ thereof'!. By 

letter to 'the Minister of the Environment dated Aprll 15, 1911 Ontario Hydro pve 

tile requislte notice. That notice triggers a further notice by the )t1n1ster to the 

boel'd und~r the provisions of 50 12 (.2)(b) to bold a hearing with t'espeM to: 

(~) the acceptance or amendment and aeceptanee of the 
environmental assesment; 

(IS) whether approval to proceed with the undertaking in respet1 or 
which the environmental assessment was submitted ltJoWd or 
mould not be given; and 

(e) whether the appl'On.l mentiooed in clause Cd} shoukt b! liven 
subje-et to terms 800 eont.1itions and. if ~ 'the ~iOM of 
sud1 tet"ms and coooitions. 

o ' 
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By a. 12(3) tM board is rewired to hold the hearing and "decide the matters

referrad to it in the notice of the Minister%

No provision in the Environmental Assessment Act or the Comlidated

gear3ngs Act gives the joint board jurisdiction to approve at the hearing &VI

alternative to the wtdertakfng whether identified. by Hydro or Mt. tk y the

Proponent dew1bes the undertaking proposed. The alternatives to the un&rtekn

described by the proponent are aniti for the purpose of assistiM the bard in

assessing the w►dertaking as proposed in the light of possible alt]"i iives. ne

board Ms no jurisdiction to do an`•thirig but reuse to approve the undertaking if it

considers that an alternative to the undertaking would be a prefernble dice.

The answer to questions I (a) and (D) is "no".

I. Ontario Hydro's Eastern Ontario Flan Stage Application stied
a m mW of alter atives. One ritt.-MtIve was recbtttMAr,4W by
Ontario Bydro. Assuming adequate notice:

(c) does the joint board have the MWietion to appme ane of the i
olternative metho& of carryft out the undertakftidentified
by Ontario Hydra*

(d) does the joint board I*ve the jurisdiction to'spps.rre eat
alternative method of carrying out the undertaking tither !jinn
an alternative meaod Identified by Ontario Rydro+

There is no specific provision in either the Environmental Assewment Aet or

In the Corsaftted Hearings Act which provides for the board to move a method

of carrying out the undertaking. However, the board is given broad powers under

s.12(2Xe) of the £nviranmental Assessment Act to approve the uWiertzkft uAkfeet
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By L 12(3) the board is required to I10ld the bearing and "dec:ide ~ matters 

referred to it in 1he notiee of the P,Unister"'. 

No provision in the Environmental Assessment Aet cr the OoMoikfatee 

, Bearings Act gives the joint boar(! jurisdiction to approve at ate bearing a.'l 

alte1'lUltive to the undertaking whether Identified by Hydro or nat~ Onl~ the 

<prq>Onent deSerRles the un~rtaking P"cpo~. The alternatives t«)~t! ~~t8k!~ 

: deseribed by tb~ proponent are only !or the purpose of amstmt tl\e boa."c in 

assessing U\e undertaking as pt"oposeG in the light ofpossibl£, altematnes. The 

bo&rd has no jurisdiction to do an~thi~ bUt refus.e to approve the un<Sert.afd.ng if it 

eonsi6ers that en alternative to the undertaking would be • preferable ~, 

The answer to questions 1 (8) and (b) is "no". 

1. Ontario Hydro's Eastern Ontario Plan Stage Appli~tiM idemifiet! 
a number of alternatives. One eltemative wu ~m~ by 
Ontario Hydro. Assuming a~~te notiee: 

..... 
(e) does the joint bofln'l have the ~ieUon to approve one of the 

eltemative methods of earryq out the un~idefltifjed 
by Ontario Hydro! 

Cd) cbs the jomt board have 'the jurisdiction to '~'l an 
alternative method of i!arrying out the undertaking other than 
an altemative method ldentlfiec! by Ontario Hydro? 

Tnere is no specifie provision in either the Envlronm~tal Asses.smfllt A~t or 

in 1M Consolidated Bearlngs Aet wbleb prcM.de$ fot' th~ board to .... tNe a method 

Ofeerrying out the uDdertaking. HOffe¥", the board is given broad powers under 

s. 12(%)(e) of the Environmental Assessment Al!t to approve the ~ $UbJet't 
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to terms and conditions. We are of the opinion that those powe,.rs permit the board

to attaeh as a eandition to its approval of the unaertaKing the acaepUrvee Dy Hyaro

of any one of the methods of carrying out the undertaking originally i3tat]~- by- Hydro.

indeed, it could attach as a co"tion of its approval the adoption by Hof a method

of carrying out the undertaking teener previousty considered by Hero. Hydro%

option would then be to accept or deciine the approval as qualified by the board.

Tate power given the board under s. 5(3) and 443 of the Consolidate Hea 4el to

defer matters and impose terms and conditions with respect to the ma"er deferred

effects the name result. To hold otherwise ,would diminish the po%vr of the board-

to oardto approve undertakings and curtail the utility of umbmissio€m bi ate;

participants in the hearings.

Tice amwer to questions I (c) and. {d} is

a 2. The joint board's plan stage decision approved a route stage
study area within which Ontario Hydro has now recommended a
transmission line route and has identified several altermtive
transmisston tine routes. AssumUg adequate notice:

(a) does the joint board have the Nrisdietion to approve me of the
transmission line routes identified by Ontario By other It=
the route recommended*

i (b) does the joint board have the jurisdiction to q*.Pcwe a
transmission line mute other than one of the alternates
transmission Une routes identified br Ontario Hydre.

t'i is important also i4 keep in mid that adequate notice Is asswmed when i

dealing with question 2.

1
Because we have quas'heQ the so-called "plan stage hearim": t "route

stage hearing" would constitute the first tteazisg at the board mid ccttld deal with #

North environmental aspects of the undertaking and the concerns of itudiYiicuaLc

whose property may be expropriated. tin its expropriation avects it is soaiogous to
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to tenns and eonditions. We are of tM opinion that those power'S permit We bOere 

to attaeh as I eondition to its appl"Oval oJ the unaertaxing the .~ flY Hyoro 

of any one of tM methods or (!arrying out the undertaking originally Mentifiec! by_ Hydro. --- -_ .. --_ ... 
Indeed, it eould attaeb as a condition of its approval the adoption by ~of a method 

of nrrying out the undertaking nevet {)feYiously considered by Hydro-. Hydro's 

option would then be to aeeept or decline the approval as qualified by ~ boe~. 

The power given the boar"C unoer s. 5{S) and (4) of the Consoliat~ H'U~ Act to 

defer matters and imilO5e terms and conditions ",ith respeet to the mattE'!' Cderr~ 

etc~a the same result. To hold otherwise ,would diminish the PO"'e3" of thf> board 

to approve undertakings and eur1ail the utility or R1bmissi~ by ~tef5 

partieipants In the hearings. 

1'he answer to questions 1 (e) a%W (d) is .".'eS". 

2. The joint board's plan stege deeision approve<! a route stage 
study area within whieh Ontario Hydro has now ~rn~'. 
transmission line route ano Ms identified several alternative 
tranRnission line routes. Assumlrv ~te notiee: 

(a) does the joint board have the jurisdiction to approve (1M of the 
transmission line routes idl!n.tif1ed by On~rio HyJiro oth.,. U\8:n 
the route reeommendec5! 

(b) 6les the joint board have the jurisdil'tion to ~ a 
transmission line route otber than one of the altematfve. 
tnnsmission line routes identified by Ontario Hydro'! 

n is important also to keep 1ft mind that adequate notiee is ~ when 

dealing with question 2 .. 

Because we have quasMod the BO-ftlled "plan stage hea~~ U\is "route 

stage JJearing'ft would constitute the first ~ of the board and ec:IUld dHl with 

bOth -mrmmental aspeeU or the urtderUking and the ~~ of .indiviruals 

Whose ~ may be apropriated. In its apropriation aspftts it is analogous to 
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a hawing regssested by an owner of iaad sander s. 6(2) of the EFpr2priotions Act:

emMt that figs ffearing would be ordered by the joint board.

ri is appropriate at this stage to consider the powers of the board and the

standards and criteria for the exercise of those pourers as set out its s-m S(2) end

A 
S(?) of the Consolidated Hearing Act. Those sub-sections are quote Wow

S(2) The joint boare :ray m"-e any decision that rr,ight br matte b
a trNnW that has a pourer, right or duty to hold a hmearing in respw
of which the joint board hearing was held or that might be made t r
any bodfi- or person+ afser the holding of the hearing inching but sit
limited to the granting of any authority or directing the granting or
Issue of a permit or licence and the imposition of terms and
conditions.

o(7) The standard, and criteria in or under an get axe#fiat fn rr
notiee under section 9 that relate to the undertaking specified in the

f not.ioe apply with necessary modifications in respect of a deeWw
` that may be made by a joint beard under this Act.

A hearbig pursuant to the relevant provisions of the Ekwgwistim Act is

merely in the nature of an enquiry, WowbW which the enquiry officer must Mort

to the appropriate approving auMmity with his finditp of fact and q*ion on the

merits of the application for expropriation. 'Me board wider the Consolidated

Rearinas Act is not so limited. it is clear from a reading of s. SO) of the

Consolidated hearings Act that the board has the-poster gramed to the approving

authority tinder the Fxpropriations Act to approve or not approve the proposed

expropriation.

The criteria to be applied by the joint board in making its decision are those

set out in s. VS) of the Expropriations Act, namely whether "the taking of the Lands
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• ~ requested by an O~'11er of Jand under s. 6(2) or the Exprcpriati<>ns .A~t~ 
.- ;";" 

It is appropriate at this stage to eons1der the powers of the board and the 

mndards CI.OO eritma for the exercist- of tba!Itt powers as set out in .... 5(2) and 

5('1) of the Consolidated HearST!£! .o\("t .. ~ JUb--seetions are quot~ below .. 

5(2) The joint boare may ft\ake .enr deeision that lfl~hf ~ JUde'~ 
• tribunal that has a power, rfgtlt or duty to hol~ a hearing in ~ 
of whicli the joint boarC hear~ W~ helc! or tt-at miplt ~ made- by 
any bOO:" or person ar-~er tbe hol<!ing of tM bNring iru!1uc!ing but SK\t 
limited to the granting of any authority or ~ting the granti,. « 
issue of " permit or Uet-nee an~ the imposition of t8ms ~ 
eonditions. 

0»(7) Th~ standard!- and mteria in or under an !,et ~f'~ in It 

noti~ under section 3 that relate to ~ undPrtaki~ speeified in the 
noti<!'e app~T with necessary m~fi~tions in respeet o! a d!eWon 
that may ~ made by 8 joint boar<.! under this Aet. 

A lleering pursuan t to th~ rtie~&nt provisions of the Emf.ietitmS A~t is 

merely in the nature of an enquIry, follo",'~ whieh the enquir:r offieer must report 

to the apprqmlte approving authority with his fiooinp of feet aOO ~ en t"te 

merits of the applloation for expropriation. The board under (be Consofidattci 

Hearings Act is not 10 limited. It is elear from • reacfinc of 50 $(2) or the 

o Consolldate(5 Hearings Act that the board has the power grant« to tnt" .roving 
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authority lIMer the. E!pl"opriBtion£ A~t to approve or not approve the proposee 

uprqriation. 

'J'be criteria to be applied by the joint board in making its declslon are those 

setout in $. 7{5) of the ~attons Aet, namely whethe!' "the ~ of the lamh 
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of an owner... is fair, sound and reasonably necessa: r in the achievement of tine

adjectives of the expropriating authoritl•"
1
i

1

The approval of any specific transmission line route, whether identified by

Hydro, or not, constitutes a narrowed down "method of taming out the

undertaking" and, given appropriate notice, comes within the board's broad power

of approval of the undertaking subject to terms and conditions. However, in the

facts of this particular case, since the approval involved is approve! t<a e.K propr.aIe

land, the board must apple the criteria quoted above in considering its &F.Vro gal.

The answer to questions 2 tea and (b) is. "rgs".

3. Do sections 7(2) and 22(3) of the Conrelleated Hearincs
Act 1981 permit notice to be given in a manner which doe-. TiV
meet RI requirements of the h-Avi&el statute consolidated
either as to form, content or distribution!

Those provisions read: t
f

7(2) Upon application without notice, a joint board may
dwige the requirements as to ruing of documesrts or
giving of notice in respect of any hearing in respect of t
which the joint board has been established if the Joint
board is satisfied that the ehwwe wffl feeflitate the
point board hearin£ and is not unfair to any REM
entitled to be heand at orto aitencTttee not boar
eer

22{3} Where a joint board is of the opinion that because the
persons who are to be given w7 notice or document

' under this Act are so numerous, or for any other reason
~j it is impracticable to give the notice or document to AD

or asty of the persons i x ividua33v, the joint board my

a
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ot an owner .... is fair, sounc ant:! reasonabl~' neeessary in the Bchie\'ell'.ent of th€ 

obje~tives of the expropriating authority". 

The approval of any specific transmission line route. " .. !lethe identified by 

Hydro 6r not, eonstitutes a narrowed down ~metho<! of earrying out t~ 

undertakingft MId, given appropriate noti~e1 ~mes within the boe.r~ broa~ po~;er 

of approval of the undertaking subject to terms an<! eon<!itions, HO!f:e~'er( in the 

land, the boar~ must appl~~ the crjterje quoted ~ve in ronsit'eri"l! its ~.\'at 

The answer to questions 2 <8) and (b) is ,,}'f's", 

3. Do Sl"1!tions 7(2) snd 22{3} of the COn~Qli~Bte~ He&rim-s 
A~ 1915 permit notiee to be gi\'~n in • manner .. hieh Ooe!' nm 
meet all requirements of the individual statute QonsoJi<tst~ 
either as to form, content or distribution! 

Those provisions read: 

7(2) Upon application without noti~, a joint boat'(1 may 
ehange the requirements as to filing of doeumems or 
giving of noti~ in ~t or any bearing in respeet of 
which the joint board has been established ~ i2int 
board is satisfied that the ~ge wm f'8C!llit8t~ the 
,lOiiit boar<! hearing a.ne is !'tot unfair to anv ~ at.mea to be hear(! at Ol' to attend the joint b06i 
hearinK. 

22(3) Where a joint boaro is or the opinion that ~8.use ~ 
persons who &l"e to be given any notiee or doeument 
under this Act are so numerous, or for any other reason 
i1 is impracticable to gtv~ the notice or doeument to aD 
or any of tIM! persons indlvidua~. the joint b~ may 

:~­, 



instead of doing so cause the notice or reasonable notice of the
tontents of the document to be given to the persons by pUblic
advertisement or otherwise as: the joint board may direct, wvd
the date on which such notice or reasonable notice of the .
amlents of the document is first published or otherw Ise given
as direMed, shall be deemed to be the date on which the notice
of document is given.

There can be no doubt that those provisions of the Cormblidated- Ji+eerin s

Act eontemplate notices which may not meet all of the dKa W notice

requirements under the consolideted acts. The extent of env devietion ft m' the

requirements of an individual act will always depend upon the nature of the

undertaking. the number of persons involved, and the purpose for WMth the notice

is 'vest• but It was ob y intended b<given; viousi, tnten ed _the legislature that the joint board should

have a reascmable degree of flexibility in its proceedings, including instrwtions a_;

to notice.

I V. r

Some concern was evidenced t~y couml about the effect of ss. 242) of the

_- EM.-cyriations Act, which reads:

: 2(4) Where there is a conflict between* provision of this
Act and a provision of any other general or special
Act, the provisions of this Act prevefls. ;

R'( No conflict with the Expropriation Act can exist when TmUce is givers

i

~

` pursuant to an order 'of the joint board, because the notice Is not me given under
i

the Pcprogriatian Act: The notice involved is one give.pursuant to s< z2t3l of the j

Consolidated '#{earirtas Act. The notice provisions of other eats to which the
i

f

J Consolidated hearing Act applies can only be relevant for the purposes of providing~

guidelines for ascertaining whether any notice to be given under the CW=Iidete
j

" ifeat`fregs Act is reasonable in au the circumstances.
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instead or dOing so C&UR the notice Of reasonable noti~ of the 
eontents of the document to be given to 1he persons by public 
advertisement or otbeMtdse as the loint board may direct, ~ 
the date on whi~h su~h notice Of NUOnable noti~ of the 
eontflf)U t4 the document is lirst publlshed or otherwbe giW'~n 
as dir-ected, shall be deem~ to be the 4ate on which the notiee 
or document is given. 

There can be no doubt that those provisions of the ConsOlidetfiC HHtini!s 

Act eontemplate noti~s whieh may not meet all 01 1M dE1.al~ notit"e 

J'e4UU'ements under the consond8t~ .t't.~ The extent of any ~\·ie.ti~ from the 

requirements of any individual act will a1\\"sys depend upon the nature of t~ 

undertaking, the number of persons mvol~ anC· the purpose fOl" wme'h ~ Mtice 

is gi~n; but it ",'as obviousl~' intended ~ the legislature that the joint beaM! should 

have 8 reasonable degree of flexi!1lli1y in its proceedings, int!lU<!\~ instfUC!tkn~ as 

to notice. 

Some concern was evi6e-nceC by eounsel abo\!t the effect of s. 2(4} or the 

ExproPriations A~t, which reads: 

2(4) "1lere tMre is 8 con..rut-t between. provision of this 
Act and • provision of any other general or special 
A~t. the provisions or thi£ Act prevails. 

No conflict with the Expropriation A~t cen exist ~ notice is given 

puJ'2iuant to an order of Ute joint boardt beeause the noti~e is not one given under 

the- &prwiation Aet~ The notice InvoLved is one give.pursuant to So z2(3) of the 

Consolidate<l Rearine Act. The notiee pJ'Ovisions or other a~ts to wbieh tni! 

COnsolidat~ ~earing Act applies can only be relevant for the purposes of providing 

pa1delines {Ot aseer~ whether any notiei!to be given under the Cmsolidate 

Hearbtgs A~t is reasonable in all the ~lreumstan~ 
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The answer to question 2 is'~res".

4. Was the notice given pousuW to the Order-of the joint
board dated September 28, I98I adequate as to: -.

(a) form;

(b) eontent; and

(c) distribution

bi
This question deals with the notice of the hearing which bras gdasi:ee, W is

a
therefore irrelevant except as dealt with in our reasons for quashirg.

S. Wes the notice given pur-Rent to the Order of the joint
board dated June 29,10-64 edeguatie as to:

(a) form;

(b) emtent; and

(c) distribution?

For the purpose of dealing w th tills question we will have to assume thet the

notice referred to is the tint notice of proceedings, that the form content and

distribution it as ordered, but that no previous hearing of the joint board has .taken

place.

The mAiee contains a map of the 0 plan arts. Treating Itret pW as

hydra§ description of the undertak4, it is clear from the materW f11esl That the

notice sets out in clear graphic form the . boundaries of the emm wthin which

property may be affected. It outlines chars the location of the Arwombsbn route

recommended bV Hydro, and alternative routes acceptable to 3fvdro, these latter
i
fi constituting further alternative "methods of carrying out the ur4ertaMM-,
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The ann-er to question lis "yes". 

4. Was the notiee given pul'M)srrt to the Order- '<01 the joint 
board dated September 28, 1981 &dequate as to: 

(8) form; 

(b) eontentj and 

(c) dU:troution "! 

.-J,': 

This question deals with the notice ot the hearing which 'YC&$ .~, aoc is ° 

therefore irr@le\'aI\t except as dealt with in OW'reasons for quashing. 

!. "as the r.oti<>e gl,"en purst:6nt to the Orc:'.er of the joint 
board Q1ee June 29, 1284 e<!equstf' as to: 

(a) t<U"m, 

(b) eontent; and 

(c) distrl!rution! 

For tf\e PUrpoH of dealing \Ioith Uris question we will hav~ to ~ that the 

notice refelT'ed to is the first noti~ or proeeedings. that the rorm eontent°.ne 
'"-. 

distribution Is u crdered, but that no previous heering of the joint boerc! Mstlken 

place. 

The nctiee eontains a map of the IU plan area. Tr_~ ttra.t plan ° as 

Hydro's deserlp1ion of the undertaJd.Q(, it Is ~lear from the ma~.ri&I f~ 'u,at ~ 

notice sets out in clear graphic form the. bcHmdaries of the IQ"N wftNn whleh 

property may bc! arfeeted. It outlines ~ tile loeation of the trtmImfssion route 

NC!Ommended I>y Hydro, and alternative routes &eeeptable tty ~ ~ !attt"f 

(!'()fJstitutlng further alternative "methods of ca~·jng out the undertalrirw'"' .. 
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The natiee eontalm a elear description of the nature of the hearing and the

ramifications of arj decision with respect to effect on enWronment and possible

expropriation of land. lts form and content is clearly adequate.

The gropcsed distritwtion of the Notice is undoubtedly sufficient with

s respect to the erntimnmental assiessment amts of the proposed heerbc. 'Ibe

distribution txdered Dy the board is broader then that which ':would normally be

required under the provisions of the Environmental Assesartrent'Act.

As far as the expropriation aspects of the hearing are concerned,

distribution of the notiee is different tMn what would be required arder the

provisions of the EgMriations Act. Section 6 of that Act requires that When an

.expropriating aut1writy is applying for approval to expropriate, it "stash $me a

notice of its application for approval to expWrlete upon each registered owner of

the lands to be mprapriated and shall publish the notice once a week for three

! Consecutive weeks in a newspaper having general rit%cuiation in the locality in

.which the lands a" situate". The notice involved here is a notice of a (tearing at

which Hydro wall to the board a specific transmission route, but will also

put before the board alternative passible routes. Consequently, no s ecilSe lands

have been identified as 'lands to be expropriated* within the provisions of s. 6 of

the Fxpropristkw Act. Under that Act when lands are identified as *lands to be

expropriated" notice must be given to ea& registered owner of than identified

lands.. Registered owner within the definition of the Emswriatlow Act

eneatnpesses a bt+a group as defused below:
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The Nrt.i9 et:Ifttains a e]eu deseription 01 tbe nature of the hearing and the 

ramlfiaatiol1l of &1\1 ~ion with respeet m etteet on enVironment alldpossible 

apropriation of Jam. Its torm and eontent is eJearly adequate. 

The prcposed distribution of the notice is uMoubtedly suffieiet\t with 

respect to the 4!~mental assessment aspeets of the p.~ hearing". 'lbe 

dlstribution -otdered' by the- board is broader than tbat wrhietlwotM normany ~ 

nquLre<! und~r the ~yisions of the En"lronmental Assesstrtf'nt:A~t. 

As far as the expropriation aspects of the bearing are eoneerned t 

distribution of the noti~e is diffel'ent than what would be required tmder the 

provisions of the ~riations At-t. Seetion 6 of that Act requires that When an 
P" 

,~o;n'iati~ authority is applying for approval to expr~iate, it "shaU Jef'Ve a 
0.:. 

ftOtiee of itl appUeation for appiooval to exprropriate upon each registered owner of 

~e lands to be uprv;riated and shan publish the notice once a week for three 

"eonseeutive weeks in a newspaper having Ceneral elreulaUon in the JDeaUty in 

*ttich the lands ue situate". The ftOtiee involved here is • notleeof a ~ at 

wbich Hydro wiUp!'OpOSIe to the board • apecIfie transmission route, but wiD also 
...... 

put before the bOa1d alternative possible routes. Consequently, no. specuSe lands 

have been Jdentifie6 as "lands to beuprcpriatedlt within the prOvisIons of 50 6 of 

the Expropristiom. ~ Under tbatAet when lancJs are identifi., as "lands to be 

apropriated" ~ must be given to -.eh Ngistered owner of those imttifi~ 

lands. Registerec1 owner within tile definition of the E!propriations Aet 

encompuses a ~ FOOP as defined be1ow~ 



C6

'2egisteted pwnreT" means an owner iii land whose
i gemt in }end is defined and whose name is specified
In an #ratrument in the proper land registry or sheriff's

o'ifiea, and includes a person shown as a tenant of land

an the last revised assessment We.

*owner" includes a mortgagee, tenant, exeeutian
creditor, a person entitled to a limited estate or
k#trvst in land, a committee of the estate of a
mentally incompetent person or of a person incapable of
managing his ` affairs, and a guardian, executor,
administrator or trustee in whom land is vested.

D

0

The motion of the notice ordered by the joint board was to be served b

mail on owners and tenants identified on the property assessment records.

maintained by the Ministry of Revenue, of property located within possible

transmission m—Sdoxr areas, and within 120 mete-s of the edge of any possible

route, and *Is* within a radius of 1.5 kilometers of any possible telecommunication

site unless $m, proposed site was C=,ent3v located on Hydro property, and then

within 130 meters of the edge of that Hydro property.. Notiee was also to be given

by mail to a large number of named Interest groups are public officials. new spspEr

notices .were to be published in a large number of newspapers in the general area

affected.

'7bb distribution of the notice is in one respect substantially broader

than that requbvd under the Expropriations Act. It would reach s .number of:'

indivkhmis in the general area affected whose properties would never fie

expt.opriated, because they WOW not be within the finally determined specific

corridor for the transmission line. Under the Exprepriatlon s Act only the owners of

properties dearly identified for expropristi m are given notice.
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-Registered owner" means an owner of land wbose 
int.etut in)and is defined and whose rame is specified 
fA &n lnsttvment in the proper Jane) reglIt.ry or sheriff's 
ottiee.. BnCi iooludes a person· shown as a teM.nt or land 
on ~ last revised assessment role-. 

-o.r~ lneludes a mortgagee, tenant, exeeution 
U'tJdit~r, .. pet"SOn entitled to 8 limited estate or 
lM-erut in land, • eommittH of tM estate of 8 
mentally incompetent penon or of a person ineapable o.f 
managing his afrail's, and 8 guardian, exeeuto.r. 
administrator or trustee in whQm land is vested. 

. ~ .. ; 

'h'le ~"tion of the notiee o.rdered by the joint boArd ..-as to be s@r\'e<! t>y . 

mail on owners am tenants identified on the property assessment records. 

maintained by the Ministry of Revenue, of propertr loC!8 ted ,,-ilhln possibJ£' . 

transmisskm ~~idor areas, and within 120 m~tes of the edye o.f any possible 

route, am _Iso- within 6 redius of 1.6 kilometers of any possi~le telecommunieation 

site unleU any proposed site was ~Uffent1~ locatK on Hydro prope~ty, and then 

. within 120 meten 01 the edge of that Hrdro propert~, No.tiee ~'8S a10;0 to be gh'en 

by manto a large number ot named interest groups and publi~ offjei&~ Ne,,'$p8~l' 

. notiees .were to be published in a large number of newspapers in the general area 

af(ee~ • 

.. ''Ibis distribution of the notiee is in one respect substantian~' breed!]' 

than. that ~ ~er the Expropriations Aet. _It "'oulC rea~h B number or' 
indlYktuah in the general area affeeted wbcse' p.ropert ies would never be. _.­

exptOpria~ be:c:ause they would not be within the finally determined ~lfie 

eorrldor for the 1ransmisslon line. Under- tM Expropl"iatlOM A~t 0.n1~ the owners of 

p!Opeftles clearly identified for expropriation are given notice. 

• 
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The nt#0m are different in another respect from notices required qtr the

E propriations Aet - i.e. in that they a" notices of a proposed hearing. Under the

Erarooriations Act there is no notice.of hearing given, and it is not 1mvitable that

any hearing will be held. The notice given +order that Aet is notice of of% Intended

expropriation of clearly identified prope- ties. A hearing is only held If those

receiving notice request such a hearing, and then the parties to the' hearing are

only those owners who have requested a hearing (see s. 6t2i and s. 74(8~).

The notice in one major aspect, is Jess broad :than that recurred b~' the

-Expropriations Act, it is given to owners and tenants, identified on the property

assessment records maintained by the Ministry of
...Reverue. rather than to

registers owners as defines in the £x-prriation_z Act.

i

Consequently, distribution of notice ordered by the Joist board Is in some

respects broader and fairer to persons where property may be expropriated, but in

One aspect rarrower, namely, that some martMees and execution creditors and

may not be actually served by D.posssbl} same registered owners y _

As ,forted above the pmvisions of the Consolidated Head Act anticipate

the possibWty of notices which do not conform in all respects to the notice

requirements set out in each of the consolidated acts. In 0& case me form and

content of the notice were clearly adequate for the purpose.. Distritoton, 
though

not identical to that required under the Elation Acts was in some 
respects

broader. We consider that forms content and distribution were adequate to enure
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The notifts are different in anotb~f respect from notiees fequ~ed ~t' the 

Expropriations Aet - i.e. in that they are notiees of a ptoposed be8r1ng. l.1nder the 

Expropriations A~t there is no notieeo{ hearing given, and it i5 not 1Qnitabk that 

any heari~ wfl1 be held. The notice given und~r that A~ IS notiee of an Intended 

expropriation of clearly idf'ntin~ ~ie$. A hearing is .only beld If tho~ 

l'e(!elYi~ nOtice reque~ such a he8rin1, and then the parties to ttw bee.ri~ are 

only those owne~ .. -ho have r«1uest~ &. hearing (see Sa 6(2) ane s. ":(8)). 

'IheftOt\~e in one ma~ a~tt is less broad :tt"in that ~ed ~. the 

!,xpropri&tions A~t. It is given to o"-ners and tenantS, identifi~ on-tM property 

assessment reeords maintained by the Ministry of Revenue. retbel' than to 

registeree o'lOnen as defineG in the Expropriations. Act. 

ConsequenU~', distri~ution of notiee ordered by the joint board is in SOfi.@ 

respects broa4er and f&irer to ~rsons ~hose property. ma~- be expropriated~ but in 

one aspect ftlffOWer, namely, tN.t some mo.rtgag~ and execution ereditors and 

possibl~t some tegistered oymers may not be aetuany served b~' maD. 

As _ted above the provisions of the COnsolidated Heari!p /let antiCipate . . 

tile possibilitj -or notiees whiclt do not eonform in aU respeets to the notice 

requirements set out in each or the consolidated a~ts. In tbls nse the form and 

eontent of the notice were c.learly adequate for the purpose. _ Distribution, though 

not identiea.t to that required under the g.,propriations Aet! "5 in lOme re~ts 

broader. We- ~nsider that form~ content~"" distribution were adequate to ensure 
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the protection of the rights of individuals whose lend may be expropriated as a

result of the underta$dng.

It should be kept in mind that the question of compensation for expropriation

Is in no way. affected 4 these proceedings.

The ensr•er to euestion 5 is "yes".

C if this Comet Identifies any inadequacy of the plan stage notice
either a5 W form, content or distribution. ran that imdeaueey be
cured by the joint board re-openiK and reconsidering its pisn stage
decision, after appropriate notice. prior to proceeding with the route
stage beeritq

The answer to this question becomes irrelevant given our decision that the

plan stage hear ras held Y.•ithout jurisdiction.

7. is the joint board's determinatior in this case to impose a
"without eonstWAV condition in respect of the plan SUge a lawful
exeroise of the joint board's jurisdiction?

7tte answer to this question also becomes irrelevant as it is

addressed arayt to the phn stage hearing. However, the question Can be answered

for the purpose of erecting the board with respect to amt possible "xithaui

eonstrainta order made by it at a hearing properly commenced.

The actual decision of the board at the plan stage hearing, is stated to be

"without roiztmint to the decision or decisions to be made by this joint bc*rd in

respect of any matter or matters deferred by order of this board made November

25, 1981". It is not clear on the face of the order what matters were in fact
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the prGtection or the rights of individuals whose land m~y be expropriated u 8 

result of 1he uOOerta~. 

It atroo~ be k~t in mind that the qUHtion of compensation for expropriation 

is in no wa}' ef!~(!ted O<i these proePedings. 

The ens't:er tc> question 5 is "yes". 

6. If this Cowt identifies any inadequacy of the plan stqe notiee 
either as to form. eontent or distributio~ ean that wd~~y bEi 
eured by the joint board re-opening aoc reconsidering its plan star:e 
decisiol" .. afier appropriate notice. prior to proce~i~ with thE'route 
stage hearing'? 

ThE- answt-r 1t- this Question be~omes irrele\'ant gi-ven our decision the t the 

plan stage Ma~ 'GAS held Y:ithout jurisdiction. 

1. Is the joint boR!'(!'S determi~tion in this ~se to impose a 
&without constNii'lt"' condition in respect of the plan stage a la1flful 
~ -of the joint board's jurisdietion? . 

~. answer to this question also beeomes irrelevant as it is 

addresse4 only to tbep]an stage hearill£. Howeve!'7 the question can be answered 

for the purpose- of directing the baird .dth respeet to a~t possible ",,:ithDut 

eonstraintl:i' order made b~· it at a hearing properl)' eommenced. 

Th~ actual deeision of the board at the plan stage heari~, is stated to be 

tswithO'Jt {!'Ongtraint tD the decision or ~ision:s to be made by this joint board in 

respect of any matter or matters defeorred by order of this board made November 

25, 1981". It is not e1ee1" on the rsee of the order wbat matters wer~ in fact 

37 
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deferred by the board, although CoUnsel for the boars+ construes the order to mean

that any matters dealt with of the first hearing may be dealt with *pin, In the

diseretion of the board, at a later hearing involving the same undertakir. A

"wlt-hout constraint" order was also made in the Central Ontario coalition ease one

the court commented cm t%at order as follo-rs:

Eve-it if the board had seen fit to permit those vrho
failed throes inadequate notice to aeeress the plan
stage issues without the necessity first to obtain leave I
question if those persons would thus have restored to
thew, the full rights they have been denied. Thar have
kst, I thins: irretrievably, , the right to which then, were
entitle` to contest the issue from the start. 7T ey din'
not heer the evidence taken over 35 dais of l earirW.
Ilwy cannot, at this stage, 4e-.ostxaming upon evidence
area&v received. Even with transcripts they cannot
no be given the same opportunity that thev shoule
have had. I can see no way in which the h1rhts of the
grokm representet by Mr. Smith can he restored to them
by further hearing before this board.

Both eot ments must be looked at in the full context of the Nets in the

Central Ontario eoaiftiott ease. In that ease it was held that persons whose lands

might have been affected were not given adequate notice of the plan stage hearing;.

Because of that, parsons who may have wished to address the environmental

assessment issues wwle not given an opportunity to do so at that stage because of

lack of notice. If wt &&wme that Hydro will start proceedings in this case with the `

`' type of notice which we have found is adequate for the purposes of dealine with

:most er'vironmental and expropriation matters, no such dental of opportunity will"'_ 
---..-..-- ---

I~ ter. CansequenUy, std any subsequent hearing be helot, a "without eonsiraint"

order matte at the f"vst hearing could onh, benefit persom wbo e-Id not attend the

first haring, althoWh adequate notice of that hearing was In feet given. The
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deferred by the bo&r~ although «>UnSel for the boa.rt' eons-trues th. orm to m@an 

that any matters dealt with at the first Mar~ may be ~alt with •• n, In the 

discretion of ~ hoaJod, 81 e ate!" hearing involving the same underta1c~. A 

"without eonstraint It Of'der was also made in the- C~ntl'a1 Ontario coe1ition ease anc' 

the eourt C!Omm!nted on t.~t ()r~r as 101101'.'3: 

t,,~ it the bo8Te had seen fit to permit those who 
1&Uo:-d throU£~. ina.eequete- f'otit"e to ac~rt'SS the plan 
ltaFe issues ,,-itttout the necessity first to oMein Ip8vP J 
4uestion if tho~ PE'TSOnS " .. ould thus h8\'e restor~ to 
them 1M full rights they have been ~n;ed. 'Jbtor hav@ 
~t~ I ttUm~ irretrievably, tM ri¢rt to whit.'h ~, Wtrr!" 

entit1~ it's ~test the issue from the start. The\' die' 
not heat the pvidenC'e taken over 3S days of be8"i~. 
1ber eannott at this sta~e, e03S~xamint' ~n evirlent'e 
already r~lved. £\'en "'ith tran!:eripts 'tf\e'\' cannot 
no.: be given the samE' opp(ll'tunity that thE'Y sboul~ 
hav~ had. I can ~ no 'fi'ey in y;hieh the rights of t"e 
~ r~re$(>nteC ~ :\!r. Smith can be r-estol"eC to them 
by further hearing befort' this board. 

Both ~men-ts must be l00k~ at in the full context of the fa~t~ In the 

Central Ontario ~tion ease. In that ease it was held thst persons whose lAn~s 

mJgh~ have been afreeied were not given adequate notice 01 the plan sta,~ bearing. 

Bee8US€' of that, persons who may have wished to address the envlranmental 

assessment issues were not given an opportunity to do $0 at that stage beeause of 

Jaek of notice. It _e assume that Hydro wm start proceedings in this ease .. Ith the II J 
-- •• -~." - --•• ---.--.---.~- ••• - ••• - •• <-••••• , ••• --. - - •• ~ .... - ...... '.------'~~'" '--•• - .. - • ",.' "' .• -._ ........... !......,; 

! ' 

\l type of notice which we have (0U!K1 Js adequate tOT th. purposes of ~aling wIth,. 
\:H-··.-------·---·~·-·--------- - -----------------.. -.. -...... -... -.. -.. -.~--> / 
:.~~05l er!vlronme!J~~--~~~_is.:~t~_~at!.~~.!..~ __ su~h_ de~lal of ~~!~.nl~' __ !'.~jiJ 

\\~~. Ccmsequently1 should any subsequent hearing be helc', • "wIthout eonstt'aint" 
. "-

order made at the nrst hearing eould only benefit ~rso.ns "-'ho did not att.nd tN 

first Maring. although adequate noti~ of that hearing was In feet liven. ~ 
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"Without constrsint" order abo would enable Hydro or members of the bmrd to re-

Rmn ices in the light of possible changed circumstances .or new information

obtabied prior to any subsequent hearing. Of course, is such a situation,

appnWiate notice would be required, and the nature of the notice required would

depend on the facts.
P,

Section ,5 of the ( arcolidatcd iiehrinrs Act empowers the board, todefer any

matter or any .-part of aky matter, and in so doing' "impose such terms and

eonditions or give snob directions, or both, in respect of the proceeding or the

matter or1a rt deferred as the joint board considers proper". It is argued that such

a provision empowers the board to mal-e a ''without constraim" order such as that

made in this ease. Should a "matter" be deferred, a "without corztraint". order is

unneccsserr, if it has not been dealt with at all at the first iheaemg. It "Pert of a

matter" is deferred, or if a shatter is to be reconsidered in total, then a "without

constraint" order would be appropriate to permit further reps eseTrutions before the

' board.

We were also referred to a. 12 of the Consolidated Hear!W Act which

empowers the board to "rehear all or any part of any matter before iming its

s` deei%ion in the proceedings before it". It was argued that when a hoard makes a

decisiun, imposes a "without constraint" condition, and schedules farther hearings,

~I that the board does not "'Issue" a deeisi*n within the terms of s. I?. We agree.

Whilt the board constituted under the Cothsolldated HearineF AM is Uk-eV to mate

decisions at every hearing held by it, it is appropriate to eharaeWize such
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~ithout ~lnt" order a150 would e .. bl~ Hydro or members of the bcl.rO to re­

~n Issues in the JJcht of possible eha~ed circumstanceS· tI1' new information 

Gbtained prior to any subsequent hearing. Of eourse,in such a situation, 

appropriate notice would be required, and the nature of the noti~@ requift!d woulC 

depend on thefaC!ts. 

matter or 8J11',pert of any matter, and in so doi~ '!!impose such terms soc 

conditions 01" live 5Ueh (nr~tions, or both, in respect or the proceedings or the 

matter or p8rt.4eferre<18.~ the joint board C!on~dets pr(,per"!. It is afbU~that such 

a provisiaT\ empowers th~ t>oe.rd to make 8 ~,,"ithout ~nstraint" arCt-T suC!'h as thlit 

madp ill tM~ ease. 9loulC a "matter't ~ cei:erree, 8. ~"'ithout ~nstralnt"o onier is 

wmecess&ry.if it has not been ~e~llt ",it.h at aU at the first Mari~~ It ~rt or e 
• 0 

metter'l\ is deferred. or if e metter is to be fE'C!Onsidered iTI total. then a 'ithout 

constraint" ord~r would be appt"opriate to permit further °represeftt&ttiQm. before the 

We were also referred to s. 12 of the ConsOlidated Hearil@ Aet Which 

empowers the board to "rehesr eU or any part of any matter before fssui~ its 

deejJlOion in the prO<!eedings be.fo~ lt~. It was .rgu~ that when a board makes a 

decision, imposes a "without constr.int"' condition, and $Chi:duJes further hearj~, 

that f.be board does not ftissue" a decision ¥lithin the terms of s. 12. \4;e agree. 

WbU(: the board eonstituted \antler the Coilsolidatted HNrim'F AM is Iik~~ to make 
~ .............. .;....",;----...-.;----- - ~ 
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l-! decisions as Nnterim". Characterizing it in any otter Key WMW hamper ae

boardls power to rehear all or any part of a matter after artieutat#ig its decision at

the end of an ~d#vfdual hearing.

Taken together, ss. 5 and tg of the Consolidated Rearings Act confer an the

board the power to make a decWon at a !oaring without constraint to the bowd%

rehearing part or all of the some ism at a sAsegmt hearing. Such a dot most

assume that sppopriate notice is oven of the Sequent hearing to all persons

who omdd be affected by decisions taken at that hearing.

4'he answer to question 7 is " w%

We, were cwt addressed by counsel on the subject of cotta, and it appears

that it would be appropriate that no order be made. However, if any oau l wbhes

to make representations, they may be made in writing to the court with navies to

ail other mil.

Released: February ss, )Sea.
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boerd'I power to rehear all or any part of • matter after artieulau.. its dectsim at 

the end of en incSl"ridual hearing .. 

"> 

Taken togeUler, II. 5 an<212 or the Con$olidated HearinpAct ~fer on the 

board the PO" to make a decisiOItat • hee:rfDg without eonstrafi\t to u.e ~'s . 
. . 

rebeari~ part or aU of the Mme 1iIue at a IUb5eq\lent hearing. ~. rilht mat 

a 
10 .. assume that appt\\priate notiee is live of the sutRquent I1earing to all pe5Ol1S 

f O~.·· wbo could be &fteetec.t by decisions taken at that heering. 

LO,,-;' 
The answer to question 7 is ayes". 

'Uti u.t It :::::~u.t byno-:=: m:~:'::.:-: ::::: 
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; to mok. representau-, they m~ be made In -itIn& to the ~ with <epIas to 
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