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COMPLIANCE WITH ENVIRONMENTAL LEGISLATION

THE PROBLEM:

"Environmental standards are nearly useless if there are no
effective mechanisms for ensuring compliance. ... There seems
to be a regrettable tendency on the part of law makers, the
public and commentators to assume that laws enforce themselves.
They usually do not."

Franson and Lucas, Environmental Standards,
1982

THE RANGE OF SOLUTIONS:

"Some penalties are now a mere slap on the wrist, especially
to the big industrial polluters. I will be reviewilng a new
enforcement policy with my colleagues in the near future. My
proposals will include the provision of jail terms for serious
pollution offenders.”

The Honourable James Bradley,
Ontario Minister of the Environment,
November 21, 1985

"Another approach might be direct subsidies to polluters in
order to finance modernization and environmental protection
measgures."

The Honourable James Bradley,
Ontario Minister of the Environment,
December 10, 1985
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To develop and present to Canadian governments
cost-effective actions to increase compliance
with environmental law

In many instances, present levels of compliance
are low: existing compliance methods are not
achieving objectives

Existing information respecting compliance achieve-
ment technigques and corporate behaviour is in-
sufficient to provide basis for designing improved
government compliance policy

Research

Case-studies

Consultation

Presentation to governments, industry, public

National

Canadian Environmental Law Research Foundation
West Coast Environmental Law Research Foundation
Alberta Environmental Law Centre

New Brunswick Conservation Council

$320,100
33 months

First comprehensive Canadian study of this kind
Recommendations developed by all stake-holders

Analysis and recommendations applicable to
reform in other areas of administrative law

Broad dissemilnation of project findings and
recommendations: targetted recommendations
presented to approporiate government agencies
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1. INTRODUCTION

Lack of compliance with environmental legislation in
Canada is a major problem which to date has not received the

attention it deserves.

Although very little information is available, it appears
that levels of compliance with environmental legislation are
low. The continuing decline in the quality of the Canadian
environment is due not so much to inadequacies in environmental

law as to the fact that the law is far from fully obeyed.

To date, no comprehensive studies have been done of the
ef fectiveness of the different ways in which governments attempt
to achieve compliance. ©No one can say with authority what
government is presently doing and how well it works. Thus,
there is no basis for planning reforms to government action
which will produce increased compliance in the most cost-

ef fective manner possible.

The project proposed here is intended to fill that
information void and to provide recommendations for specific,
cost-ef fective and politically viable actions which can be taken

by governments in Canada to induce increased compliance



with environmental law. It is national in scope and

combines academic and case-study research with a consultative
proeess involving all sectors - representatives of govern-
ment, industry, academic and public-interest organizations

- in the development of the project recommendations, thus
increasing the likelihood of their ultimate acceptance

and implementation.

The final stage of the project consists of presentation
of those recommendations to appropriate government agen-

cies and the general public.

Findings and recommendations of the project will be of

value not only in the specific field of environmental pro-

tection, but also across the broader spectrum of administrative

law. Regulatory agencies in other fields, faced with the
difficult task of influencing corporate behaviour will,

benefit from the project findings and recommendations.

Previous work done by the Canadian Environmental Law
Research Foundation makes it well suited to the task at
hand. The Foundation has hosted four conferences on different
aspects of environmental regulation, undertaken a study
of the use of control orders in Ontario and is completing a
study of the prosecution of environmental cases. More spec-
ifically, during the past year the Foundation, in connection

with contract work done for the Ontaric: Waste Management
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Corporation, has reviewed all available Canadian literature
on the subject. 1In the absence of comprehensive studies of
the subject, the Foundation has itself developed a conceptual

framework for the study of compliance with environmental law.

Thus the Foundation has, to date, made a detailed
examination of some aspects of compliance, with emphasis
on the Ontario experience, and has developed a conceptual apnroach
for a broader and more comprehensive study. The project pro-
posed here will allow the Foundation to undertake such a

study on a national basis.

Such a project has not bheen done before in this country.

It is an important and timely initiative - which will produce

‘benefits more than commensurate with the expenditure of

time and money and which will advance, in a significant way,
both the cause of environmental protection and administrative

law reform in Canada.



2. THE PROBLEM OF NON-COMPLIANCE

Virtually no empirical studies have been made of the
adequacy of the methods used by governments in Canada to
achieve compliance with environmental law. For this
reason, it is not possible to provide an accurate estimate
of levels of compliance.l The limited information available,

however, indicates that the levels are low. For instance:

° a task force established in 1981 by the British
Columbia government to investigate pollution of
the Fraser River found that in approximately half
of the cases investigated illegal discharges

were being made.2

° a study conducted by the Ontario and Canadian
governments in 1983 found that 45 out of 100 com-
panies investigated were not in compliance with
either provincial or federal effluent discharge
requirements.3

e a study of economic incentives as a means of
achieving, pollution abatement, done for the Ontario
government in 1983, found that for large companies,
such as pulp and paper mills, the cost of installing

pollution abatement equipment to ensure compliance
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with environmental legislation far exceeded the
costs of legal fees and fines which might result
in consequence of non-compliance. The study con-

cluded that:

From the point of view of these and other
large polluters, compliance costs usually

far exceed non-compliance costs. Company
managers thus have strong economic incentives
to delay and procrastinate even if these
tactics resu%t in an occassional [sic]
prosecution.

in the United States, studies by the General
Accounting Office in the early 1980's indicated
that 82% of companies surveyed exceeded waste
water discharge limits under the Clean Water Act
at least once during the previous eighteen month
period and 30% were in significant non-compliance,

exceeding one or more permit limits by 50% or more

5
in at least four consecutive months.

the report on the Inquiry of Federal Water Policy,

September, 1985, noted that:

Industrial pollution remains the greatest
single threat to water quality in Canada

but, as we observed in Chapter 5, some
significant progress has been made. For
example, since the federal government
introduced new regulations governing liquid
effluents in 1971, our largest industry, the
pulp and paper industry has increased produc-
tion by 20 percent (from 54,000 to about
65,000 tonnes per day) while reducing the



suspended solids discharged in pulp and paper
effluents by two-thirds (from 2,648 to about
970 tonnes per day). Nevertheless, this still
exceeds the compliance level of 655 tonnes

per day for the 123 mills in Canada.

Efforts to reduce the amount of oxygen-
demanding materials discharged have also yet
to achieve compliance levels. ... [M]any
mills still do not have specific schedules
for complying with the regulationsﬁ

Not surprisingly, lack of compliance with environ-
mental regulations contributes heavily to the serious environ-
mental problems which threaten us today. Illegal discharges
to water, such as those documented by the Ontario/Canada
study referenced above, are partially responsible for the
increasing toxic contamination of the Great Lakes which has
occurred over the past decade. This contamination has led to
the increasing incidence of cancerous tumors in fish and has
raised significant concerns for the safety of those who depend

7
upon the Great IL.akes as a source of drinking water.

In recent years there has been an annual increase in
the number of environmental prosecutions in Ontario. Although
partially explained by increased activity by the Ministry of
the Environment, this would seem to indicate an increase in
incidences of illegal activity. One Ontario example of such
activity is the conviction, in October, 1984, of five companies

which had been charged with illegal waste disposal practices.



In the spring of 1985 an Ontario court gave an indication
of its view of the gravity of such offences by imposing a
three million dollar fine upon the conviction of Eagle Disposal

Systems Limited for illegal disposal of hazardous wastes. 8

A fine of this magnitude is, of course, very much the
exception to the rule. The average fine imposed in Ontario
under the Environmental Protection Act in the period 1982 to
1984 was approximately two thousand dollars. As pointed out
above, this means that in many cases it is cheaper to pollute
than to obey the law. A minimum objective of any compliance
strategy must be to ensure that costs of non-compliance are at

least equal to the costs of compliance.

Governments wishing to develop strategiles to increase
compliance, however, must immediately grapple with the problem
of a virtually éomplete absence of information respecting exist-
ing compliance levels, efficacy of methods presently used to
achieve compliance or the factors which lead corporate bodies

to comply or not comply with environmental law.

To give one example, during the course of the past
year, staff of the Canadian Environmental Law Research Foun-

dation canvassed authorities throughout North America but were



unable to discover any studies which indicated levels of
compliance with waste management legislation. A U.S. govern-

ment report titled Illegal Disposal of Hazardous Waste:

Difficult to Detect or Deter, dated February 22, 1985 confirms

this finding with the statement that:

...although officicals in the four states reviewed
[California, Illinois, Massachusetts and New Jersey]
and EPA agreed that 1llegal disposals are a problem,
they did not know their extent or cost.9

An earlier Canadian study, Environmental Standards, done

by the Environment Council of Alberta had reached a similar

conclusion:

...there is little critical analysis.of enforcement
programs and techniques ... Not only is it difficult
to find reliable information concerning enforcement
strategies and techniques, it is also difficult to
determine how well environmental standards are being
complied with.

There is need for comprehensive examination of the ways
in which governments presently attempt to achieve compliance
and an evaluation of the adequacy of the different methods used.
Since government action is only effective 1if it results in
changes in the behaviour of polluting industries, such a study

must inevitably encompass the subject of corporate decision-



making and the factors which influence it. To give but one
example, will the threat of adverse publicity weigh more
heavily in the minds of corporate officers than will the threat

of a substantial fine?

Such a study must address all aspects of what is an
inherently difficult and complex subject. For this reason,
before outlining the detailed components of the study proposed
here, it is useful to set forth the conceptual approach upon

which it is based. This is done in the following section.



3. THE CONCEPT OF COMPLIANCE

The term most commonly applied to implementation of
environmental legislation is "enforcement", withiattention
focused upon the imposition of penalties and sanctions upon
failure to obey the law. This somewhat narrow approach
tends to ignore other potentially valuable tools, such as
financial subsidies and tax incentives, which are available
to influence corporate behaviour. In addition, it tends
to focus attention upon the actions of the regulatory agency
rather than the intended result of such actions - a change

in the behaviour of a polluting industry.

For these reasons the term used throughout this pro-
posal is "compliance" which is taken to encompass all methods
available to governments in their attempts to induce changes
in the behaviour of regulated industries. Enforcement,
which is only one such method, may be the most effective

means available in some circumstances, but not in others.

Study of compliance with environmental or any other in
form of regulatory law is made difficult by the inherent
complexity of the subject. Any such study must take into

account factors such as the following:
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the use of law to influence and control corporate
behaviour is a very different and more difficult
task than the use of law to influence the behaviour

of the individual citizen

environmental law is intended to curb a number of
different kinds of pollution whcih can be character-
ized by medium (air, water, land) and by type of
activity (ongoing emissions during industrial
activity, spills and large quantity discharges, any

of which may be accidental or deliberate)

environmental legislation is intended to influence
firms which vary greatly in terms of size and type

of manufacturing activity

jurisdiction is divided between three levels of
government and a large number of administrative
agencies; even within a given regulatory agency

there is likely to be a division between the

branch responsible for prosecutions and other branches
pursuing other compliance methods - implementing

a co-ordinated compliance policy is a complex

and difficult process.
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In seeking compliance, regulators attempt to do three

things:

prevent illegal activity before it takes place
detect illegal activity once it occurs

act upon that detection in such a way as to achieve
compliance in the particular instance and to deter
future non-compliance by the firm in question and

others.

Environmental legislation, like any other type of law,
is dependant primarily upon voluntary compliance. Thus in the
first instance government attempts to prevent non-compliance
simply by providing industry with information respecting
applicable legislation and its requirements. Going one step
further, government might provide assistance by such means as
subsidies for pollution abatement equipment. Other measures
such as environmental assessment during the planning stages
of industrial projects and licensing procedures to ensure that

pollution control equipment is installed are also available.

TIllegal activity becomes known to the regulatory agency
in three ways:
[o]

as a result of inspection by agency staff, including

such methods as aerial photography



° as a result of a complaint by a member of the
public or employee of the polluting firm

° through reporting requirements such.ias the manifest
system used to monitor transportation of hazardous

waste.

The regulatory agency has available to it a number of
potential actions intended to abate existing pollution and
deter future pollution. These include negotiation and various
forms of financial incentive intended to produce voluntary
compliance and various punishments such as the imposition of
administrative penalties, withdrawing or altering licensing
approvals, imposition of Administrative Orders which require
abatement actions to be taken and, finally, prosecution in

court for infraction of the applicable legislation.

A listing of all compliance achievement. techniques

currently used in Canada and other jurisdictions is as

follows:
° provision of information to achieve voluntary
compliance
° licensing and environmental assessment procedures
° reporting requirements

negotiation to achieve voluntary compliance
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© altering or withdrawing licensing approvals

° various forms of financial subsidy

° market mechanisms, such as the sale of '"pollution
rights"

° administrative penalties, such as the automatic

imposition of financial charges without referral

to the courts, and ticketing systems for minor

infractions
° administrative orders
° prosecutions

In practice, regulatory agencies use a mix of the methods
outlined above, usually commencing with negotiation and pro-
ceeding through to prosecution. It should be noted as well
that individual citizens may attempt to induce compliance

through private legal action or prosecution.

The project outlined in the following pages includes an
examination of all of the elements outlined above and the ways
in which they can be used in a co-ordinated manner to maximize

compliance levels.



4. WHAT IS REQUIRED?

Because significant non-compliance exists, it is clear
that governments are not acting as effectively as possible to
implement environmental law. If governments wish to achieve
increased compliance, however, they must not only apply
increased resources to the task but must also determine the
way in which those resources can most productively be used.

The fact of the matter is, however, that information suf-
ficient to support planning and implementation of comprehensive
changes in compliance achievement policy is simply not

available.

Studies done to date in Canada, as reviewed below, have
been either theoretical in nature or have been limited to
specific pieces of legislation or types of industrial act-
ivity. There has been no comprehensive, direct examination
of what government is presently doing to achieve compliance

and how it might do it better.

In 1981, the Law Reform Commission of Canada published

a paper titled Sanctions, Compliance Policy and Administrative
Law by Howard Eddy.ll This paper is significant to the

extent that it marked a broadening of the conceptual approach

to. compliance with administrative law by setting forth the

full range of techniques available to regulatory agencies,
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listed above, and by pointing to the need for application of
a mixture of these techniques to fit the particular and
individual circumstances at hand. Other work such as the paper

titled The Enforcement of Environmental Law by Rankin and

Finkle, 1981 and the report titled Environmental Standards,

published by the Environment Council of Alberta in 1982, has

repeated this call for consideration of the broadest possible

12
range of techniques available to achiéve compliance. The recent

work by John Swaigen and Gail Blunt, titled Sentencing in
13

Environmental Cases examined one aspect of compliance.

Another form of sanction, bringing some environmental offences

under the Criminal Code, has in recent years been examined by
14

the Law Reform Commission of Canada. These works did not,
hewever, include a direct examination of the behaviour of

regulatory agencies or polluting industries.

In certain specific areas such examinations have been
made. Victor and Burrell have examined regulation of the

15

pulp and paper industry in Ontario, Felske has studied sulphur

16
dioxide regulation and Heustis and Webb, in separate

1
studies, . have studied enforcement of the federal Fisheries Act. !

Other pivotal pieces of environmental legislation such as the
Ontario Environmental Protection Act and other areas of

activity such as hazardous waste management, remained unexamined.



Attention has also been pald to the potential use of

market mechanisms such as trading in "pollution rights",

used in some U.S. jurisdictions, in which an over-all

pollution limit is imposed for a particular geographic area

and companies operating in that area are then allowed to bid

on the right to contribute a proportioh of that total pollution
limit, or "effluent fees", in which the firm is charged a

fixed amount for each unit of pollution above the allowable
standaré}8 The point has been made by Dewees, Victor and
Burrell and others that such mechanisms are attractive because
they ensure, at a minimal cost to the regulatory agency, that
costs of non-compliance will at least equal costs of compliance.
For whatever reason, however, such an approach to date has

found no favour with governments in Canada.

The other side of the regulatory coin - the ways in which
polluting industries decide whether and to what extent they will
comply with environmental law - remains virtually unexamined
in this country. The seminal work in this area was done by an
American guthority, Christopher Stone, who in 1975 published

Where the Law Ends. Stone highlighted the inadequacies of

criminal prosecutions as a means of controlling corporate
behaviour in this manner:

Even the highest-level legal threat imaginable

is apt to be far less of an item than other

things that concern his [the corporate executive]
business. Ford lost an estimated $250 million on the
Edsel; sales of the Mustang, in' the first 27 months
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alone may have netted Ford $350 million. When
considered against those figures, a $7 million
fine for EPA violations is significant, but no
more so than a lot of other things management
has to worrﬁlfbout and indeed far less so than
many others.

Stone went on to examine innovative means of influencing
corporate behaviour such as the social audit, mandatory
public interest representation on corporate boards of directors
and mandatory changes to internal reporting systems to ensure’
that information respecting poﬁential activity is brought to

the attention of corporate boards of directors.

In 1978 the Royal Commission on Corporate Concentration
called attention to the need for examination of this problem

in Canada:

We want to close with soOme observations on the
application of law to corporate organizations,

because we believe that this is a question that

has been neglected too long by legal scholars

and social activists alike. It is apparent that the
traditional legal weapons are often inadequate to deal
with corporate social conduct or misconduct, and that

as social responsibility is legislated the law will also
have to fashion new enforcement techniques. . . . there
is a need to give the law more of a preventive takk, as
opposed to a merely punitive or remedial one. This is

a particularly necessary reorientation in areas sbﬂh as
pollution and product and work place safety

In 1984 the federal Department of Justice initiated the

Federal Statutes Compliance Project in order to undertake



a "coordinated and comprehensive examination of the offence-
creating, sanction and enforcement provisions found in federal
statutes." 21 It is interesting to note that one of the first
studies commissioned under the Project was an examination of
factors influencing compliance behaviour. 2 The Project
Director, Mr. Nicholas Gwynn, has stated that in his opinion
the subject of corporate behaviour is one of the most im-

portant areas for future study.

In addition to the studies referred to above, there have
been other initiatives indicative of a growing recognition of
the need for action to achieve increased compliance. In 1981
the Ontario Ministry of the Environment created the Special
Investigations Unit to assist in assembling evidence used during
prosecutions. In June of 1985 the Ontario Ministry of the
Environment created the Investigations and Enforcement Branch
and significantly increased the number of inspectors available
to detect illegal activity. This change has resulted in a
clear organizational distinction between Ministry stafif respon-
sible for compliance by means of pollution abatement - achieved
through discussion intended to produce voluntary compliance -
and those in the Enforcement Branch responsible for detecting
infractions of the law and taking subsequent action. Such
steps have not yet been taken, however, by other Canadian

provinces.



In 1984, the Alberta Environmental Law Centre hosted a

one-day conference entitled Environmental Enforcement at which

papers were presented on a number of aspects of compliance

achievement.

The situation today, therefore, can be summarized as
follows. Both theoretical and specific studies of compliance
in Canada have been carried out but there has been no comprehen-
sive national examination of the effectiveness of methods
presently used to achieve compliance. Nor has there been an
examination of practice in other jurisdictions or other areas
of law in order to see what lessons might be learned which are

applicable to environmental protection.

Such things as the Alberta conference, the Department of
Justice compliance project or the Ontario MOE re-organizations
indicate a growing awareness of the importance of the subject.
The time is opportune for a project such as that proposed here
which will result in concrete and specific recommendations

for ways in which compliance levels can be increased.

Research alone, however, is not enough. Adequate research
information is essential for charting a course of government

action but that action will only be successful if it is



supported both by the deneral public and by the directly
affected parties. For this reason the project proposed here
has been designed to produce both the necessary research

findings and to elicit, at least in some portion, this

~essential public and sectoral support.

The following sections set forth the project objectives

and steps required to meet those objectives.
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5. PROJECT OBJECTIVES

1. To provide governments with recommendations for specific,
cost-effective actions to induce increased compliance which

are supported, to the extent possible, by all sectors.

2. To undertake academic and case-study research necessary

to allow the formulation of such recommendations.

3. To initiate a consultative process for the development
of such recommendations in a manner which will draw upon the
experience and expertise of those directly involved with
environmental compliance and which will maximize support by

all sectors.

4. To publicize the problem of non-compliance and identified

solutions to generate public support for government action.
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6. THE PROPOSED PROJECT

(a) Project Design

A number of criteria were applied during the develop-

ment of the project design. The major ones are as follows:

e research should build upon, and not duplicate,

previous work done by others

° the project should be national in scope, with
primary emphasis upon the provincial role, since
that level of government has the primary constit-
utional responsibility for environmental protection;
attention must be paid to the federalllevel with
respect to such things as securing compliance with

the Fisheries Act and the municipal role respect-

ing regulation of industrial waste disposal in

sewers and land-fills

° it is not possible or necessary to examine every
aspect of environmental regulation; areas chosen.
for detailed case-study, however, must be represent-

ative of the larger topic
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° the project design must address one of the
major potential problems which must be overcome
in such a study - confidentiality of information

held by government and industry

° the outcome of the project, recommendations for
reform, must be realistic and, to the extent possible,
be acceptable to all those involved - thus all the
actors, in particular government and industry,
must play a part in the development of the recommenda-

tions

° project impact must be maximized by forceful and
effective presentation of findings and recommendations
to both appropriate government officials and the

general public

(b) Components

The project consists of four distinct components, each of
which builds upon the one preceding. The first component con-
sists of comprehensive research in all relevant areas. The
next uses representative case-studies for direct examination and
evaluation of methods presently used to achieve compliance.
Findings and options for reform identified during the first two
stages will, during the third stage, be developed through con-

sultation with all sectors into recommendations for government
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action. Finally, the project findings and recommendations
will be presented to the general public and government agencies,

using a variety of techniques.

A detailed description of each component is provided

below.

(i) Research

By means of literature review and interviews with relevant
authorities a comprehensive review will be made of research
which has been done in Canada and other countries in the

following areas:

° the general subject of compliance with the law

° more specifically, compliance with administrative

law in the context of the requlatory process

° factors influencing corporate decision-making

with respect to the regulatory process

° methods used outside Canada to achieve compliance
with environmental law

° compliance with environmental law in Canada
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The result of this general research will be a thorough
understanding of the subject of compliance, both in the en-
vironmental and other areas and understanding of methods used
outside Canada. The knowledge thus gained will be used to

design and focus the more specific case-studies which follow.

(ii) Case-studies

During this stage of the project, detailed study will

be made of the following two areas of environmental regulation:

° hazardous waste management

° air pollution regulation

Hazardous waste management is worthy of study because
deliberate non-compliance is believed to be prevalent. Air
pollution, consisting primarily of on-going emissions, presents
a different set of regulatory problems. Together, these two
areas represent the two major forms of pollution - accidental
or deliberate "spills" and "emissions" - and are representative
of the broader field of environmental regulation. They have
been chosen for study because of their representative nature
and because the Research Foundation, during previous projects,
has gained understanding of the Ontario regulatory practice in

each.



Because of the similarity between provinces with respect
to their approaches to environmental regulation it is not
necessary to do detailed case-studies in each. For that reason
the scope has been limited to four provinces, including the
federal and municipal role in each - British Columbia, Alberta,
Ontario and New Brunswick. These four provinces provide a
representative range in terms of geography, state of industrial

development and environmental practices.

Case-studies will be undertaken by researchers with
direct experience and knowledge in each of the four provinces.
The Research Foundation will itself carry out the Ontario case-
study and co-ordinate the other studies which will be done

as follows:

° British Columbia - West Coast Environmental Law

Research Foundation

° Alberta - Alberta Environmental Law Centre
° New Brunswick - Conservation Council of New
Brunswick

The case-studies will consist primarily of interviews

with government and industry officials and will include a



review of

be done:
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all relevant documentation. The following will

all applicable legislation and regulations will be
reviewed to determine the extent to which they

specify compliance technigues and the extent to

which this is left to the discretion of administrative

agencies

an examination will be made of financial and staff
resources made available for compliance achievement

in each province

staff of regulatory agencies will be interviewed
to determine how they presently attempt to prevent
non-compliance, , detect illegal activity and, after

detection, what steps are taken to achieve compiliance

particular attention will be paid to the ways in
which agencies decide upon the appropriate com-

pliance technique used in each instance

examination will be made of the adequacy of the
arrangements for co-ordination of compliance efforts,
between branches within environmental departments,
between government departments and between levels

of government
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° statistics will be compiled to reveal trends
with respect to use of techniques such as control
orders and prosecutions and levels of fines imposed

upon conviction

° interviews will be conducted with officials of
regulated industries to determine which compliance
techniques have the greatest impact on their

decision-making process

° examination will be made of the existing and pot-
ential role of the public with respect to the

compliance process

° an estimate will be made of the costs, borne by both
the regqgulating agency and regulated industry, associated

with each compliance technique

° an assessment will be made of the effectiveness

of each technique

The case-studies will allow a determination to be made of
the most promising avenues of reform. After completion of the
general research and case-study stages of the project, draft
recommendations will be formulated which can then be developed

and finalized during the consultation process which follows.



(idii) Consultation and development of recommendations

A group of approximately thirty people, consisting of
representatives from industry, government and environmental
organizations in the four provinces listed above and, in
addition, a number of academic authorities versed in the field
will be assembled to review research findings and work towards
consensus respecting recommendations for reforms to the com-

pliance system.

Development of recommendations by means of this type
of consultative process will provide a number of benefits which

could not otherwise be obtained. These include the following:

° access to additional experience and expertise

access to information - it is intended to draw
the government and industry members of the group
from agencies and business corporations examined
during the case-studies to solicit their support

in gaining access to information

° commitment to the project recommendations - because
they have been involved in the process, it is
believed that the different sectors will be accepting-:
of the project recommendations which have been

developed through this consensual approach



This process has been explicitly modeled on two
recent initiatives, each of which has brought together all
"stake-holders" to explore a common problem and search for
mutually acceptable solutions. These are the Environment
Canada "Consultation on the Environment and the Economy",
carried out under the auspices of the Niagara Institute and
the "Workplace Hazardous Materials Information" process,
initiated by Labour Canada to develop a process for providing
access to information on hazardous substances, while preserving

confidentiality of trade secrets.

This type of consultation process is something new in
Canada. It stands partway between traditional consultation,
as practiced by Royal Commissions or government agencies
holding public hearings on a particular subject, and mediation
in which all parties agree at the outset to accept the eventual

outcome of the process.

For the process to be successful, those involved must
engage in a number of discussions spread over a period of
time. This allows time for an understanding and appreciation
on the part of all parties of the different perspectives of
the other participants in the process. Further time and dis-

cussion are required to allow identification of common ground
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and achievement of whatever consensus is possible.

At the present time, Environment Canada is engaged
in such a consultative process in order to develop amendments

to the Environmental Contaminants Act.

There are major benefits to be achieved from this approach.
Where agreement is reached, implementation of recommendations
will be easier. Where disagreements remain and consensus can-
not be reached, the identification of clear differences and
understanding of different perspectives will assist in future

work toward resolving outstanding issues.

Enclosed as Appendix C. are descriptions of the two

consultative processes upon which this component of the

proposed project is modeled.

(iv) Presentation

The presentation component is critical to ensuring that
the project findings and recommendations are translated into

action by appropriate government agencies. Such action is most

likely to occur if the recommendations are supported by the

directly affected sectors and the general public.



For this reason, the presentation phase has been désigned

in a manner which will address these different audiences.

The presentation component includes a number of aspects,

as listed below:

Publication: A comprehensive report will be written

setting forth the relevant findings of both the general
research and provincial case-stuies, the outcomes of the
consultation process, and the further recommendations advanced
by the Research Foundation. Publication in book form is
believed to be the manner most suitable for reaching the widest
possible audience. Based on previous experience, 1t is anti-
cipated that a publisher could readily be found for such a

document.
After publication, every effort will be made in conjunction
with the publisher's own marketing initiatives, to publicize

the book among interested parties and the general public.

Government brief: A separate document intended specifically

for the prime project audience - environmental regulatory
agencies at the provincial level - will be prepared.

This brief to governments will set forth, in clear and concise



terms, the project recommendations and supporting arguments.

Copies of this brief will be provided to all relevant
agencies in Canada and follow=-up discussions and verbal pre-

sentations will then be held.

Workshop: As another avenue for presentation, a workshop
will be held to which will be invited key decision-makers
from all sectors for detailed discussion of the project find-
ings, while still in draft form, and their implementation.
Such a discussion, as  the last stage before finalizing the
project recommendations, will provide the benefit of additional
expert comment and increase the likelihood of implementation.
This will be modeled upon the successful experience of the
Research Foundation with its recently completed series of work-
shops titled "Roundtable Discussions of Toxic Chemicals Law

and Policy".

Conference: To bring the project findings to a broader
audience, a national conference will be held on the subject
of compliance with environmental law. It is expected that
such a conference would generate sufficient media coverage to
make a significant contribution to public understanding of the

issue and support for subsequent government action.



Other means of disseminating the project findings, such
as preparation of articles for publication in both popular and
learned periodicals and presentation at conferences and work-

shops, will be undertaken.

7. PROJECT BENEFITS

The project will provide benefits to the general public
in terms of increased environmental protection, to government
by providing recommendations for a means to bring about in-
creased compliance with legislation in a cost-effective manner
and to industry by allowing an opportunity to further its own
goal of operating in a regulatory environment which recognizes

and allows for the pressures and needs of the marketplace.

More specific benefits resulting from each component

of the project are listed below.

(i) Research

Research done during this stage will provide the
opportunity to build upon the successful experience of other,
primarily American, jurisdictions and other areas of admini-
strative law. The review and synthesis of literature on

approaches to influencing corporate behaviour will be of



value both for environmental protection and other areas

of administrative law.

(ii) Case-studies

The case~studies will provide, for the first time, an
understanding of what government is presently doing to achieve
compliance with environmental law and how it might be done
better. As mentioned earlier, this direct study, combined
with the research which precedes it, is essential for the

successful design of a compliance policy.

(iid) Consultation

A consultative process such as this will produce
recommendations for changes in law and policy which, because
they are based on consensus and have received support from all
sectors, are politically viable. Where consensus is not
possible further recommendations will be advanced by the Research
Foundation. These recommendations will benefit as a result of
the consultative process, since they will be based on a clear

understanding of the perspectives and priorities of all parties.



(iv) Presentation

The presentation stage will benefit all those to whom
it 1s addressed. Thé general public will receive a concise
summary of all available information on the subject in con-
venient book form. Government will be presented with a more
specific and technical document, coupled with opportunities-for
full discussion of the project recommendations. Both the
presentation workshop and conference will stimulate much-needed

discussion and dialogue of this important issue.
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WORKPLAN

(a)

Start-up

(b)

assemble consultation working group

make preliminary contacts with research sources

as required

develop detailed workplan

convene meeting of advisory committee to discuss

committee role, review workplan

convene meeting of full research team to develop
methods of co-ordination during the project, review

and finalize workplan

Research

identify research sources and individual expertise

carry out comprehensive literature review and

interviews

draft prelimary document setting forth research
findings; provide to other members of the project
team, advisory committee and consultation working

group



(c)

Case—studies

(d)

with members of the project team, decide upon
government agenciles and industries which will be

subject of study in each province

with assistance from members of the consultation
working group, make arrangements for as complete

access to information as possible

carry out empirical research in four provinces,

with co-ordination supplied by CELRF

each organization drafts report setting forth research

findings and opportunities for reform

provide summaries of research findings to all
members of the project team, advisory committee

and consultation group

Consultation

prepare and distribute to the consultation

working group a document setting forth the



working method to be followed during consul-
tation, a listinag of the potential options to
be considered and objectives of the consulta-

tive process

assemble full meeting of consultation working
group for‘general discussion of the project;
present and discuss with the group research and
case-study findings; with the group, decide upon
working method of the four regional sub-committees,
which are made up of representatives from each

province studied

each project organization will then assemble a

meeting of the sub-committee in its province

further meetings with sub-committees will be held
in each of the four provinces as required to develop
recommendations for specific action to be taken

in each province
draft sub-committee reports

distribute sub-committee reports to all members

of the consultation group

assemble full meeting of the consultation working

group to discuss sub-committee recommendations for



(e)

each province and more general recommendations

continue discussions at this full meeting to

reach the highest level of consensus possible

prepare report setting forth .conclusions and

recommendations of the consultation working group

Presentation

make initial contact and reach agreement with

publisher

draft manuscript

review with advisory committee, revise as necessary,

edit and finalize
publish

prepare and distribute briefs to provincial govern-

ments

follow-up discussions with government officials
convene workshop

convene conference

explore other presentation opportunities as they

arise
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TIMELINE

Month ending:

Task:
Start-up

assemble consultation
group

develop detailed
workplan

review workplan with
advisory committee

project team meeting:
finalize workplan

Research

identify sources

literature review and
interviews

draft report and circulate

Case-studies

based upon research,

finalize case-study

plans

arrange access to information

do case-study in each
province

draft reports

integrate four reports,
circulate

\4

10

11 12 13 14
=
—>

_Zv_



Month ending:

Task

Consultation

. prepare and distribute —

base document to con-
sultation group

. convene full consul-
tation meeting

. regional meetings
. draft regional reports

. convene full consul-
tation meeting

Presentation

(a) manuscript and brief

. prepare initial drafts

. review with project team
and advisory committee

. finalize drafts
. book publication

. presentation of govern-
ment brief

(b) workshop

(c) conference

. presentation by
other means

—>

17

138

19 20 21 22 23 %4 25
>
—>
._%
%

26

27

28

29

30

31

32

33

_EV_



10. PROJECT 'SUMMARY FLOWCHART

START-UP
3 months
STAGE #3
J/ CONSULTATION
STAGE #1 /6 months
RESEARCH |
3 months 4
J/ v recommendations
theoretical understanding, report and listing
boundaries and areas of of options
focus for case-studies /N N
STAGE #4
STAGE #2 PRESENTATION
CASE--STUDIES 12 months
6 months

BENEFITS

relevant lessons adopted from other
law/jurisdictions

improved understanding of corporate
decision-making

direct understanding of what govern-
ment is doing, how it can be done
better

consultation to produce recommendations

presentation by.:a variety of means in-
tended to culminate in government action
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11. BUDGET
1. Start-up - 3 months
Salaries:

Project Director (half-time)
Secretarial

Te lephone

Copying

Postage and courier delivery

Travel - meeting of project team

2. Research - 6 months

Salaries:
Project Director (three-quarter time)

Contract research (full-time)
3 x $12,000 each

Secretarial
Telephone
Copying
Postage and courier delivery

Purchase of documents

3. Case-studies - 6 months
(a) Ontario
Salaries:
Project Director (full-time): includes

coordination of other provincial studies

Contract research (full-time)
1 researcher

Secretarial

4,000
1,000
1,000
100
500

2,000

8,600

12,000

36,000
3,000
2,000
1,500
1,500
2,000

58,000

15,000

12,000
3,000
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Telephone
Copying
Postage and courier delivery

Travel

(b) each other province

Salaries:
Research 15,000
Secretarial 2,000
Telephone 500
Copying 500
Travel 1,000
Administration 3,000

TOTAL FOR THREE PROVINCES

Travel -~ meeting of project team

4. Cpnsultation - 6 months

Salaries:
Project Director (2 months full-time)
Secretarial

Staff support for each sub-committee

Accommodation and meals (two meetings)
Travel, 2 meetings

Telephone

Copying

Postage and courier delivery

1,000
500
500

1,000

33,000

66,000

2,000

102,000

5,000
2,000
8,000

4,000
15,000
1,000
1,000
2,000

38,000
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5. Presentation - 12 months

(2) Manuscript and brief to government
Salaries:
Project Director (6 months full-time)
Editor and copy-editor
Secretarial
Telephone
Copying
Postage and courier delivery

(b) National workshop (includes subsidized
travel)

(c) Conference (partially self-funded)

6. Advisory Committee

Honouraria $1,000 x 8

7. Administrative overhead

(includes Executive Director salary)

TOTAL

15,000
8,000
4,000

500
2,000
1,000

30,500

15,000
15,000

60,500

8,000

$320,100
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12. PROJECT MANAGEMENT AND STAFFING

(a) Management

Board of Directors

Management

Committee

Clarkson, Gordon
Auditor

Project Administration

Doug Macdonald

Bookkeeper

Admin. Asst.

Contract research,
Ontario case-study,
regional consultation

Project Director

Marcia Valiante

Advisory

Committee

Alberta
case~-study
regional consultation

Linda Duncan
Donna Tingley

British Columbia
case~-gstudy and
regional consultation

Marilyn Kansky

New Brunswick
case-study and
regional con-
sultation

Janice Brown
David Coon




(b) Project Staffing

Mr. Doug Macdonald has a background in the government and
non-profit sectors and since joining the Canadian Environmental
Law Research Foundation in 1982 has successfully carried a number
of environmental research projects through successive stages from

initial planning to completion, publication and presentation.

Ms. Marcia Valiante, Director of Research of the Canadian
Environmental Law Research Foundation, has an academic background
which combines science and environmental law. She has recently
participated in the Research Foundation study of regulation of
toxic and oxidant air pollution and in addition has planned and
co~ordinated research studies in a number of different environmental

areas.

Ms. Marilyn Kansky has served with the West Coast Environmental
Law Research Foundation since 1981, with duties including litigation,
administration and the planning and implementation of a variety

of environmental research projects.

Ms. Linda Duncan, Executive Director of the Alberta Environ-
mental Law Centre since 1981, has managed a number of environmental
research projects and co=-ordinated planning for the conference on

Environmental Enforcement, held in Edmonton in May, 1984.



Ms. Donna Tingley has extensive experience in the public
sector and has undertaken research studies pertaining to different
aspects of environmental regulation. Since March, 1984, she

has acted as staff counsel to the Alberta Environmental Law Centre.

Ms. Janice Brown Harvey, Executive Director of the Conservation
Council of New Brunswick, has co-ordinated environmental projects
covering such fields as energy conservation, hazardous waste

management and ground-water contamination.

Mr. David Coon, a graduate in biology from McGill University,
has served with the Pollution Probe Foundation as manager of the
Ecology House project, written a column on energy conservation for
the Toronto Globe and Mail and, since February, 1985, has undertaken
research and management duties with the Conservation Council of

New Brunswick.
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13. ADVISORY COMMITTEE

An advisory committee of eight members has been created,
consisting of a balanced mix of representatives of industry,
government, environmental organizations and research organiza-

tions.

The responsibilities of the advisory committee will be as

follows:

° to review and comment upon detailed workplans for
each of the research components before research is
commenced

° to provide advice on specific points, as requested,
during the course of the research and case-studies

° to review and comment upon draft recommendations

o to review and comment upon the final manuscript

before it is submitted for publication

The tasks outlined above represent a significant commitment
of time and effort on the part of Advisory Committee members.
For this reason, funds sufficient to provide an honourarium of

$1,000 each have been included in the project budget.



Members of the advisory committee are:

° Mr. Ken Bungay
Assistant Counsel
General Motors

° Mr. Walter Giles
Associate Deputy-Minister
Ontario Ministry of the Environment

° Mr. Nicholas Gwynn
Project Leader
Federal Statutes Compliance Project
Department of Justice, Canada

° Mr. Colin Isaacs
Executive Director
Pollution Probe Foundation

° Mr. Michael Nassichuk
Chief, Water Quality Unit
Department of Fisheries and Oceans
Vancouver

° Mr., Michael Perley
Executive Co-ordinator
Canadian Coalition on Acid Rain

° Mr, Philip Stenning
Centre of Criminology
University of Toronto

Canadian Chemical Producers' Association representative
(to be confirmed)



14.  THE CANADIAN ENVIRONMENTAL LAW RESEARCH FOUNDATION

The Canadian Environmental Law Research Foundation is a
registered charitable organization, founded in 1970. The
Foundation shares office space and works in close parternship
with its sister organization, the Canadian Environmental Law

Association.

The primary substantive focus of the Foundation's research
activities is toxic chemical contamination of the environment.
With respect to procedural matters, attention is centred upon
such things as the interface between science and environmental
law, the problem posed by political and administrative
jurisdictional diversity for integrated, holistic environmental
protection and the environmental assessment process. The
Foundation carries out research in environmental law and policy
areas related to these and other issues and disseminates the
products of that research by means of its publishing and

conference programs.

The Foundation's best known publication is Environment on

Trial (C.E.L.R.F., 1978) a comprehensive guide to Ontario

environmental law. Others include Poisons }n Pubiip

1980), Environmental Rights in Canada (Butterworths, 1981), and,
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most recently, Canadian Occupational Health and Safety Law

Handbook (CCH, 1983). The Foundation is also publisher of

the Canadian Environmental ILaw Reports, the only environmental

law reporter in Canada.

In April, 1984, the Foundation published jointly with

the Pollution Probe Foundation Breaking the Barriers which

is a study of select action which might be taken by governments
at all levels to facilitate increased recycling and reduction

of industrial waste.

In June of that year, the Foundation, working under
contract for Environment Canada, completed an analysis of
potential elements which might be included in an environmental

bill of rights to be introduced at the federal level.

Since April of 1984, the Foundation has carried out a
study of legal reforms required to facilitate citizen interven-
tion across the U.S. - Canada border in transboundary pollution
cases. The study, carried out with financial assistance
from the Joyce Foundation ©f Chicago, will be completed and
published by Carswell Legal Publications in March, 1986.

The Foundationlintends to do further work in the transboundary
area by initiating in 1986 a study of potential application

of the concept of uniformity of law in the Great Lakes basin.
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In October of 1983, working with the Environmental Law
Institute of Washington, D.C., with financial assistance
provided by the Donner Canadian Foundation and American sources,
the Research Foundation initiated a study of legal reforms
required to better regulate local and long-range transport of
toxic and oxidant air pollutants. That study will be published
in February, 1986 by CCH Canadian Ltd. and distributed

in both Canada and the United States.

Other current research includes:

. an examination of the environmental assessment

process in Ontario

. a study of news media reporting of toxic

contamination cases

a study of waste management legislation in Ontario,
done under contract to the Ontario Waste Management

Corporation
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Recent conferences and seminars hosted by the Foundation

include:

October 9, 1984: a one-day conference on the reg-

ulation of biotechnology

October 31, 1984: a one-day workshop on toxic and

oxidant air pollution

February 27, 1985: a roundtable discussion of
pesticides law and policy, hosted jointly with the

Law Reform Commission of Canada

February 28, 1985: a one~day workshop on the Ontario

Environmental Assessment Act

May 6, 1985: a one-day workshop on jurisdictional
barriers to environmental protection in the Great

Lakes basin

November 1, 1985: with staff of Dartmouth College,
New Hampshire, discussion of a proposed bilateral net-

work for transboundary pollution issues
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In terms of work done by the Research Foundation specific-
ally centred on compliance with environmental legislation,
mention should be made of the following two conferences hosted

by the Foundation:

One-day conference - The future of environmental regulation
in Canada, January 1980

One-day conference - The Economic Impact of Environmental

Regulation, February, 1981

In 1983 the Foundation published the report titled

Control Orders and Industrial Pollution Abatement in Ontario,

by Dr. Robert Gibson.

Two current research projects of the Foundation centre
upon the subject of compliance. One, done under contract for
the Great Lakes Institute, includes an examination of the
presentation ofi evidénce in toxic law cases and the other,
done for the Ontario Waste Management Corporation, includes
consideration of potential future changes in waste management

legislation and attempts to achieve compliance in that area.

The previous experience and proven ability to successfully

undertake projects combining research and consultation pro-
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cedures, such as are proposed here, demonstrate the ability
of the Research Foundation to carry the proposed project

through to a successful conclusion.
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FOOTNOTES

It should be noted that some estimates of compliance

levels for particular industries have been made.

Estimated compliance levels for Chlor-alkali manufacturing
plants, 1970 - 1983; Pulp and Paper Industry Discharge,
1969 - 1982; and Canadian Petroleum Refining Industry
Discharges, 1972 - 1980 are contained in the Final Report
of the Inquiry on Federal Water Policy, Currents of Change,
September 1985, pp. 56, 57, and 58.

Ackerman, A. and B. Clapp, Fraser River Task Force Report,
July 30, 1980

Environment Canada and Ontario Ministry of the Environ-

‘ment, Canada-Ontario Agreement on Great Lakes Water

Quality; Inventory of Major Industrial Point Source Discharges

i the Great Lakes Basin, Canada, 1982, January 1984.

Peat, Marwick and Partners, Economic Incentive Policy
Instruments to Implement Pollution Control Objectives
in Ontario, July, 1983, p. II-11.

U.S. General Accounting Office, Report to the Administrator,
Environmental Protection Agency, Wastewater Dischargers

are not Complying with EPA Pollution Control Permits,
GAO/RCED-84-53, December 2, 1983, i.

Inquiry on Federal Water Policy, supra note 1, pp. 106-107.

See, for example, International Joint Commission, Great

Lakes Water Quality Board, 1985 Report on Great Lakes
Water Quality, June 1985, c.2; International Joint Commission,

Great Lakes Water Quality Board and Science Advisory
Board, Committee on the Assessment of Human Health Effects
of Great IL.akes Water Quality, 1983 Annual Report, November
1983.

"Dump penalty of $3 million called example," Toronto

Globe and Mail, February 6, 1985, p. MI.
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13
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15

16

17

18
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U.S. General Accounting Office, Illegal Disposal of
Hazardous Waste: Difficult to Detect or Deter, GAO/RCED-
85-2, February 22, 1985, p. ii.

Environment Council of Alberta, Environmental Standards,
September, 1982, p. 181.

Howard Eddy, Sanctiong,Compliance Policy and Administrative
Law, Law Reform Commission of Canada, 1981.

Murray Rankin and Peter Finkle, "The Enforcement of
Environmental Law: Taking the Environment Seriously'
in Environmental Law in the 1980s: A New Beginning
The Canadian Institute of Resources Law, pp. 169-196;
Environmental Standards supra note 9.

John Swaigen and Gail Bunt, Sentencing in Environmental
Cases, Law Reform Commission of Canada, 1985.

Law Reform Commission of Canada, Crimes Against the
Environment, Working Paper 44, 1985.

Peter Victor, Terry Burrell, Environmental Protection
Regulation: Water Pollution and the Pulp and Paper

Canada, August, 1981.

Brian Felske, Sulphur Dioxide Regulation and the Canadian
Non-Ferrous Metals Industry, Economic Council of Canada,
Technical Report No. 3, Regulation Reference, February
1981.

Lynne Heustis, Policing Pollution: The Prosecution of
Environmental Offences, Law Reform Commission of Canada,

Working Paper, September, 1984; Kernaghan Webb, Industrial
Water Pollution Control and the Environmental Protection
Service , Law Reform Commission of Canada, Draft, May, 1983.

Donald Dewees, Evaluation of Policies for Regulating
Environmental Pollution, Economic COuncil of Canada,
Working Paper No. 4, Regulation Reference, Sept. 1980,
pp. 36-7.




19

20

21

22

23
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Christopher Stone, Where the Law Ends, 1975, p. 40.

Canada, Royal Commission on Corporate Concentration,
Report, March, 1978, pp. 391, 392.

Department of Justice, Compliance with Federal Statutes,
Draft Information, February, 1984, p. 1.

Dale Miller, Psychological Factors Influencing Compliance,
Federal Statutes Compliance Project, February 7, 1985,

Personal Communication, Mr. Nicholas Gwynn, Director,
Federal Statutes Compliance Project, Department of
Justice, April, 1985.



APPENDIX 'A.

Cuuricula Vitae:

Canadian Environmental Law Research Foundation

Doug Macdonald

Marcia Valiante

West Coast Environmental Law Research Foundation
Marilyn Kansky

Alberta Environmental Centre

Linda Duncan

Donna Tingley
New Brunswick Conservation Council

Janice Brown

David Cbon



DOUGLAS

CHARLES MACDONALD

Born: June 23, 1947

Office: 977-2410
Home : 465-1231

WORK EXPERIENCE

Oct. 1982 - present:

Sept. 1980 - Oct. 1982:

Oct. 1978 -~ Oct. 1980:

July 1976 = July 1977:

May 1974 = June 1976:

EDUCATION

100 Bain Ave.,
#8 The Lindens
Toronto, Ontario

Executive Director
Canadian Environmental Law Research
Foundation

Special Assistant to Mayor Lastman
Mayor of the City of North York

Secretary
The Agora Foundation

Executive Assistant to Mayor Lastman

Research Assistant to Mayor Lastman

M.A., Canadian History, University of Toronto

Completed first vyear of Phd. program, Canadian History, U. of T.

VOLUNTEER ACTIVITIES

. three terms a member of the Board of Directors of the Bain
Apartments Co-operative, a 260 unit housing co=-operative

. member Board of Directors and Board of Governors, Canadian

Coalition on Acid Rain

. member Board of Directors,
Association

Canadian Environmental Law



PUBLICATIONS

. AGORA, the newsletter of the Agora Foundation: No. I, Vols. I - IV

. "Shutdowns"; Perception Magazine, periodical of the Canadian
Council on Social Development, Jan./Feb., 1981

. "Where Does the Buck Stop?" Policy Options, periodical of the
Institute for Research on Public Policy, Nov./Dec., 1981

. "Oout from Under"; Quest Magazine, November, 1982

. "Toronto Drinking Water: Is it Safe?": radio program broad-
cast on CJRT-FM, October 7, 1984

. "The Ethos of Environmental Protection", with Marcia Valiante:
a paper submitted to the symposium on environmental regulation,
Ontario Ministry of the Environment, November 1 - 2, 1984

. Managing Editor, Canadian Environmental Law Reports




Address:

Telephone:

Status:

EXPERIENCE

October 1983 to
date

August 1982 to

August 1983

EDUCATION

September 1979
to June 1982

February 1973
to December 1977

MARCIA ANNE VALIANTE

103 Dewson Street
Toronto, Ontario
M6H 1H4

(416) 537-3046

Canadian Landed Immigrant
United States Citizen

CANADIAN ENVIRONMENTAL LAW RESEARCH FOUNDATION,
Toronto. Director of Research

Primary responsibilities include scientific and
legal research and writing for the project entitled
"Transboundary Toxic and Oxidant Air Pollution",
done jointly with the Environmental Law Institute,
Washington, D.C.; supervision of a number of other
research initiatives of the Foundation.

CANADIAN ENVIRONMENTAL LAW ASSOCIATION, Toronto.
Articling student. Duties included legal research,
preparation of legal memoranda, preparation for
and attendance at administrative hearings.

OSGOODE HALL LAW SCHOOL, Toronto, Ontario
Degree: LL.B.

Honours: Kenneth Gibson Morden Memorial Prize

UNIVERSITY OF NEW HAMPSHIRE, Durham, New Hampshire.

Degrees: B.S.C. (Environmental Conservation)
B.A. (Political Science)
Honours: Magna Cum Laude

Member, National Social Science Honour
Society; Member, National Political
Science Honour Society; Dean's List
(every semester)



PUBLICATIONS

Editor, Canadian Environmental Law Reports
"Energy in Canadian-Amerocan Relations" and

"Of 0il and Gas: A Primer on the Role of 0il and Gas
in Canadian-American Relations"

both in Journal of Natural Resource Management and
Interdisciplinary Studies (University of Manitoba)
Vol. III, No. 1 (March, 1978).

Brief submitted on behalf of the Canadian Environmental
Law Research Foundation and Canadiian Environmental Law
Association to the Royal Commission on the Economic
Union and Development Prospects for Canada

Brief, entitled "Nitrogen Oxides Emissions from Motor
Vehicles as a contributor of Oxidant Air Pollution",
submitted to the Sub-committee on Acid Rain of the House
of Commons Standing Committee on Fisheries and Forestry
on behalf of the Canadian Environmental Law«Research
Foundation.

"Biotechnology and the Environment: A Regulatory Proposal',
with Paul Muldoon: presented at a one-day conference,
October 9, 1984

joint submissions by the Canadian Environmental Law
Association and Canadian Environmental Law Research
Foundation on amendments to the Environmental Contaminants
Act, with Frank Giorno, July, 1985

"Water Quality and Air-born toxics: Symbol of the next
Generation of Environmental Problems"; submission to
the Inguiry on Federal Water Policy, November 1984

"The Ethos of Environmental Protection", with Doug
Macdonald: submission to the Ontario Ministry of the
Environment symposium on environmental regulation,
November 1 - 2, 1984



Residence: #23-150
Vancouv
V5N 1C8

Phone :

PROFESSIONAL EXPERI

CURRICULUM VITAE

MARILYN J. KANSKY

7 E. 2nd Ave. Office: #1001-207 W. Hastings
er, B.C. Vancouver, B.C.
V6B 1H7
253-9419 Phone: 684-7378

ENCE

WEST COAST ENVIRONMENTAL LAW ASSOCIATION

Position:

Description:

Position:

Description:

RHODES, MCSHANE (Ba

Executive Director Date: 1984 to present

Responsibilities include:

Policy formulation, development and coordination
of research projects, legal work, administration
and supervision of staff. Also, writing and
editing legal materials and law reform briefs.

Staff Counsel Date: 1981 to 1984

Responsibilities included:

Providing legal advice to citizens concerning
environmental issues, representing citizens and
organizations in legal suits, preparation of briefs
concerning law reform, appearances before
administrative tribunals, lobbying government
concerning law reform and providing television

and radio interviews. Legal suits included the
conduct of several private prosecutions in the
criminal courts.

rristers &§ Solicitors)

Position:

Description:

Articled Law Student Date: 1980-1981

Gained considerable experience concerning criminal
litigation. In particular, worked in the area of
environmental criminal litigation as a legal
representative and researcher. Advised a major
Indian organization concerning environmental
policy.



Marilyn J. Kansky

UNION OF B.C. INDIAN CHIEFS

Position: Legal Researcher Date: 1980

Description: Conducted research concerning uranium mining in
British Columbia. Represented Indian Bands at the
hearings into uranium mining and prepared a final
report and draft legislation regulating exploration
and mining.

ROYAL COMMISSION INTO URANIUM MINING

Position: Researcher Date: 1979-1980

Description: Research concerning transcripts and statements
of evidence for compilation of an index to the
hearings.

EDUCATION

Simon Fraser University Bachelor of Arts, Communications,
1976, Honours Awarded

University of British Columbia

Bachelor of Laws, 1979

AWARDS

Royal Canadian Engineers' Scholarships, 1970 and 1971

PUBLICATIONS

Marilyn Kansky, '"Private Prosecutions from the Public's
Perspective', Environmental Enforcement, Editor Linda Duncan,
1985

Marilyn Kansky, "Pesticide Regulation and the IBT Controversy',
Pesticide Use in Urban Environments, Simon Fraser University,
1982

Susan Gilbert and Marilyn Kansky, editors, West Coast
Environmental Law Reporter, Volume 1, West Coast
Environmental Law Research Foundation, 1984

Susan Gilbert and Marilyn Kansky, editors, West Coast
Environmental Law Reporter, Volume 2, Fisheries and
Oceans Canada




LINDA FRANCIS DUNCAN

Curriculum Vitae

EDUCATION
Bachelor of Arts, University of Alberta, 1970.

Bachelor of Laws, University of Alberta, 1973.
Admitted to Alberta Bar, 1974.

EXPERIENCE

Articles, Duncan & Craig, Edmonton, 1973-74.

Legal draftsperson, Legislative Council, Attorney General's
Department, Government of Alberta, 1974-75.

Social planner, Edmonton Social Planning Council, 1975-79.
Part-time law practice, 1975 to 1981.

Legal advisor to Legal Reform and Community Action projects of
Student Legal Services, University of Alberta from September 1978
to April 1981,

Private consultant in environmental and social planning 1979 to
1981.

Executive Director, Environmental Law Centre, December 1981 to
present.

MEMBERSHIP AND PROFESSIONAL AFFILIATIONS

Active member, Alberta Law Society since 1974.
Active member, Canadian Bar Association, 1975 to present.

Chairperson, Northern Alberta Environmental Law Subsection of the
Canadian Bar Association, 1978 to 1980, 1982-83.

Program Chairman, Alberta Environmental Law Subsection, Canadian
Bar Association, 1983-1984.

Member, Public Legal Education Association of Alberta.

Member of Legal Advisory Committee, Save Tomorrow, Oppose Polution,
1975 to 1980.

Member of Canadian Environmental Advisory Committee (non—government
representative), 1979-1980.

Member, Canadian Petroleum Law Foundation



Linda F. Duncan Page 2
Curriculum Vitae

Membership and Professional Affiliations continued

Founding member of Alberta Environmental Law Association, 1979.

Member of Board of Directors, Alberta Wilderness Association, 1980
to 1981.

Honorary member, Preserve Agricultural Land Association (PAL) since
1981.

Appointed member of Science Advisory Committee, Environmental
Council of Alberta, 1983 to present.

Editor, Environmental Law Centre quarterly newsletter on Western
Canadian environmental law and policy, 1983 to present.

WRITING AND PUBLISHING EXPERIENCE

Law editor, Branching Out magazine, 1976 to 1980.

Editor and contributing writer, People First, a community self-help
planning manual, published by the Edmonton Social Planning Council,
1977.

Co-author, Environmental Bill of Rights, prepared for the Northern
Alberta Environmental Law Subsection of the Canadian Bar
Association, 1977,

Co-author, Hazardous Waste Tabloid, for Save Tomorrow, Oppose
Pollution, commissioned by the federal Department of the
Environment, 1979,

Editing and advice to law students in the preparation of the
Student Legal Services pamphlets entitled: Air Pollution: A
Citizen's Guide to Alberta Legislation; The Environmental Cope
Kit: A Citizen's Guide to Public Participation; The Environmental
Legal Action Handbook: A Citizen's Guide to Legal Action, 1979-81.

Author, May the Best Lion Win: Current State of Resources for
Public Intervenors in the Alberta Environmental Review Process and
Recommendations for Change, prepared for the Environmental
Assessment Division of Alberta Environment, 1980, 130 pages.
(unreleased)

Author, Legal Mechanics Chapter, Rossdale Living Heritage Park: An
Historical Interpretative Community Plan, for Rossdale Community
League and the Alberta Historical Resources Foundation, 1981.

Author, The Minister May....or Environmental Law in Alberta: A
Prognosis, address to the Symposium on Environmental Management
Strategies: Past, Present and Future, co-sponsored by the Alberta

Society of Professional Biologists and Alberta Environment,
Edmonton, 1980.
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Writing & Publishing Experience continued:

Author, Not Every Cloud Has a Silver Lining: Acid Rain in the
Prairies, legal aspects, sponsored by federal Department of the
Environment, 1981.

Author, Equal Pay for Work of Equal Value: A Public Interest
Perspective on Intervenor Costs, a paper presented to the Banff
Conference on Natural Resources Law sponsored by the Canadian
Institute of Resources Law, April 1983, Banff.

Author, Western Canadian Water Law: Issues of the Decade, a paper
presented to the Water Survival Gathering for Prairie and Northern
Environmentalists, Edmonton, March 1983.

Author, Planning for the Environment, a presentation to a seminar
series entitled Environmental Law, Making It Work for You,
Edmonton, March 1983,

Editor, Environmental Law Centre quarterly newsletter on Western
Canadian environmental law and policy, 1983 to present.

Address to the Canadian Water Resources Association (Alberta)
Annual Conference, The Quality of Alberta's Drinking Water, on
Legislating Safe Drinking Water, October 1984, Red Deer.

Author, Enforcement of the Federal Fisheries Act, a paper presented
to the Inquiry on Federal Water Policy, September 1984, Edmonton.

Address to Annual Conference of Fish and Wildlife Officers, Alberta
Fish and Wildlife Division, Alberta Government Enforcement Policy
and Practices, April 1984,

OTHER RELATED EXPERIENCE

Canadian delegate to Canada-United States Environmental Coalition
(CUSEC) Meeting, Washington, D.C., March 1981.

Alberta delegate to Roundtable Discussions on Toxic Chemicals: Law
and Policy in Canada, organized by the Canadian Environmental Law
Research Foundation, Toronto, June, 1981.

Participant, Environmental Law in the 1980's: A New Beginning, A
Colloquium at the Banff Centre, convened by the Canadian Institute
of Resources Law, November, 1981.

Delegate, Water Policy for Western Canada: The Issues of the
Eighties, Banff School of Management, Banff, September 1982 and
April 1983,

Legal Counsel for public intervenors before the Energy Resources
Conservation Board.
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Other Related Experience continued:

Chairman, Roundtable Discussion on Law and Policy Related to the
Management of Hazardous Waste in Alberta, October 1983, Edmonton.

Conference Coordinator, National Conference on the Enforcement of
Environmental Laws, May 1984, Edmonton.

Delegate, Second National Conference on Environmental Dispute
Resolution, October 1984, Washington, D.C.

Participant, Environmental Protection and Resource Development:
Convergence for Today, September 6 - 9, 1984, Banff.



Curriculum Vitae

DONNA TINGLEY Environmental Law Centre
202, 10110 - 124 Street

Edmonton, Alberta,

T5N 1P6

Phone: (403) 482-4891

PROFESSIONAL EXPERIENCE

Staff Counsel Environmental Law Centre

Policy Coordinator Native Secretariat
Government of Alberta

* coordinated and developed policy concerning
Native land claims and other Native land
related issues.

* provided legal support to the Native
Secretariat including the negotiation and
drafting of contracts.

* provided advice on Native legal issues such
as the "aboriginal rights sections" in the
new Constitution.

Student~at-Law Attorney General's Dept.
Government of Alberta
* articled to the Civil Law Section; in
particular, the litigation group.
* admitted to the Alberta bar, July, 1981l.

Research Assistant Canadian Institute of
Resources Law
University of Calgary
* undertook research for Professor A.R. Lucas
on the effect of environmental regulation on
0il and gas development in frontier areas.

Research Assistant Canadian Arctic Resources
Committee
* provided legal research on a contract
basis in the areas of international
environmental law and administrative law.

Research Assistant Canadian Arctic Resources
Committee
* performed legal research under Professor
Constance Hunt on the legal mechanisms
for establishing a wilderness park in the
northern Yukon.

March 1984
to present

July 1981 to
Feb. 1984

July 1980 to
June 1981

May 1979 to
August 1979

May 1979 to
August 1979

May 1978 to
August 1978
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Donna Tingley

Research Officer Leader of the Opposition Sept. 1975
Alberta Legislature August 1977
Legislative Intern Speaker of the Assembley Sept. 1974
Alberta Legislature June 1975
EDUCATION

University of Calgary

* 1977 - 1980
LL.B. with emphasis on courses in resource law.
Scholarships: University of Calgary Bursary in Law 1978
Gill Cook Scholarship 1979.

* 1970 - 1974
B.A. in political science, specializing in Canadian and
Alberta studies, with related work in history, French
and sociology.

* 1970 - 1972
Studied education, majoring in music.

PUBLICATIONS

* Constance D. Hunt, Rusty Miller and Donna Tingley,
Wilderness Area, Northern Yukon Series, Monography
#2, Canadian Arctic Resources Committee, Ottawa, 1979.

* Donna Tingley, "Affirmative Action: Some Legal Problems",
The Writs, Vol. 1, No. 4, 1980, pp.4-6.

* Donna Tingley, "Interjurisdictional Environmental Aspects of
the Proposed Slave River Dam", Environmental Law Centre,
September, 1984.

* Donna Tingley, "Underground Storage Tanks: A Legal Review",
Environmental Protection Service, Environment Canada,
August, 1985,



Janice Brown Harvey has been the Executive Director of the
Conservation Council of New Brunswick since August 1983. In an
admninistrative capacity, she has been in charge of fundraising,
budgeting and management of financial operations of CCNB., She has
hired and managed a staff of up to nine, and has secured and
overseen annual budgets of $150,000.

Besides the administration responsibilities, she collaborates
on the design and implementation of research project developnment,
sets priorities for issue identification, and has sole
responsibility for certain priority issues. 8She also works
closely with media and is responsible for publication of the
newsletter and other materials.

Her participation in the Niagara Institute/Environment Canada
multi-stakeholder consultations has established the Conservation
Council as a major player on the national environmental scene.
She is the current chair of the National Steering Committee of
the Canadian Environmental Network, a body which allows over 800
environmental groups across the country to communicate and share
information and strategies with each other.

Janice Brown Harvey began her involvement in environmental
concerns as a volunteer with the Maritime Energy Coalition, a
group which promoted environmentally and economically sound
energy strategies. She holds a Bachelor of Education in history
and English from the University of New Brunswick.



David Coon
David Coon has been a researcher at the Conservation Council

since February 1985. His responsibilities include developing and
managing most of the educational and advocacy activities
surrounding the Conservation Council’s priority issues, as well
as responding to other environmental concerns raised by
government, the public, or the media. He is currently managing a
campaign to focus attention on the need for groundwater
protection and safe drinking water legislation in New Brunswick.

Prior to joining the Conservation Council, David Coon worked
with the Pollution Probe Foundation for five years. While with
Probe he managed the Ecology House project and worked as Probe’s
conservation and renewables researcher.

He has written and spoken widely on environmental and resource
issues, with a number of reports and publications to his credit.
He has also written a regular feature for the Probe Post, and an
"energy consumner"” column for the Globe and Mail.

David Coon first got ivolved with environmental issues as an
organizer of a campus environmental group at McGill University in
1976. He holds a Bachelor of Science in Biology from McGill.



APPENDIX B.

Other Research Team Organizations
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