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introduction

The following comments are in response to the releage by the
Ministry of the Environment and Energy of the "Draft Effluent
Limits Regulation of the Pulp and Paper Sector," dated February,
1993, This draft limits regulation will be promulgated under the

Environmental Protection Aot and will require the province's 26
pulp and paper facilities tv reduce its effluents of various
pollutants.

To assist the Ministry, the following comménts outline the
concern ralsed with a specific recommendation. Before the
ragulation 1s reviewed, however, an overviaew to the regulation is
provided along with, what we believe, is the context of the
regulation and tha tarms of reference upon which it should be
evaluated,

Overviéw to Regulation

The regulation includes limits that must be met by 1995 for:
Biochemical Oxygers Demand (BOD), total suspendad solids, total
phosphorus, chloroform, toluene, phenol, 2,3,7,8-TCDD (dioxins)
and 2,3,7,8-TCDF (furans). Also included are toxicity tast for
discharges from pulp and paper mills, Further, the limit of
organochlorine discharge for the elght Kraft mills, measured by

- AOX (Adsorbable Organic Halides) iz get at 1.5 kilograms/tonne of
pulp by December 21, 1995, and at 0.8 kilogram/torne of pulp hy
Dacembar 31, 1998, The kraft mille must then submit AOX
Elimination Plang to the government to plan for the gnal of zero
discharge of AOX by the year 2002, Initial AOX Elimination Plans
are to be produced 6 monthg after the regulation is passed,
interim plans by Decembar 31, 1995 and final AOX Elimination
Plans by December 31, 1998,

Context for the Proposed Pulp _and Paper Regulation

The propoged pulp and paper regulation must be designaed to
achieve a numbar of objectives, including the wirtual elimination
of persistent toxic substances; non-toxic affluents; and a
substantial reduction in the discharge of other toxic substances.
When these goals are translated to specific goals in the pulp and
paper sector, they would mandate:

* zero discharge of AQX;

* substantial reduction of other toxic compounds:

% raguirement for non-toxic effluents.

In our view, there are three primary reasons for the
achievement of these goals.

1, Legal and Poliay quuirementg for Zero Discharge
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In our view, the proposed pulp and paper regulation must
conform to the requisites of the Great Lskes Water Quality
Agreement (GLWQA). Although signed by the Canadian federal
government, the province has fully accepted its provigions
through the Toxice Substances Control Agreement of 1986, In the
GLWQA, Article II comnits the Parties to the goal of virtual
elimination of pergilstent toxic substances. Annex 12 states that
when designing regulatory strategiles (such as the proposed
regulation), those strategles must be undertaken in the
philogophy of zero discharge. These sections read as follows:

Article II

Congistent with the provisions of this Agreement, it is the
policy of the Parties that:

(&) The discharge of toxlc substances in toxic emounts be
prahibited and the discharge of any or all persistent toxic
gubstances be virtually eliminated;

Annex 12

2(a) Regulatory strategies for controlling or praventing the
input of perszistent toxic substances to the Great Lakes
System shall be adopted in acccrdance with the
following principles:

(11) The philosophy adopted for control of inputs of
persigtent toxlc substances shall be zaro discharge:
‘and

(1ii) The reduction in the generation of contaminants,
particularly persistent toxic substances, eithex
through the reduction of the total volume or quantity
of waste or through the reduction of the toxicity of
waste, or both, shall, wheraver possible, bs
encouraged. [Emphasisg added]

Moreover, the Municipal-Industrial Strategy for Abatement (MISA)
hag adopted the virtual elimination goal. In the 1986 Program
and Policy statement, the goal of MISA is nstated az follows:

MISA's ultimate goal 1las tha virtual aelimination of texic
contaminants in municipal and Industrial discharges into
waterwaveg, The fulfilment of this goal ig necessary to
reduce the risk of damage to the ecosystem and to protect
public health by minimizing the prezence of tonics in
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drinking water, fish and wildlife.®

Further, the International Joint Commission has attempted to
translate the goal of the GLWQA in the context of the pulp and
paper sector., The following is an excerpt from their Sixth
Biennial Report. It clearly states that zero discharge of AQX ig
the only appropriate strategy, The Commission states: '

It ig not possible to remove a persistent toxiec subztance
from a source once that msubstance has been produced. Nor it
possible to retrieve that substance completely once it hag
entered the environment. Therefore, the focus muzt be on
preventing tha generation of persistent toxic substances in
the first place, rather than trying tov control their use,
release and disposal after they are produced. Technology
applied at the end of the pipe attempts to control the
release of parsistent toxic subetances. Changes to
feadstocks, production processes or the finished products
themselvaes can prevent the production and use of the
substances and thereby eliminate such releases.

[Emphasis Added)

LI

This approach raises the question as to whethor the usc of
chlorine, the common precurseor for the production of
chlorinated organic substances, should be sunset. We know

. that when chlorine ig used as a feadstock in a manufacturing
progese, one cannot necessarily predict or control which
chlorinated organics will result, and in what gquantity.
Accordingly, the Commission concludes that the use of
chlorine and ite compounds should be avoided in the
manufacturing process. We recognize that the esocio-coonomic
and other consgeguences of banning the use of chlorine -- and
subzaguent use of alternative chemicals or proccosses -- must
ba considered in determining the timetable.

a & &

The Commisgion theraefore recommonds that:

7. the Parties, in coagultation with industxy and other
affected intereste, develop timetahleg to sunset the uge of
chlorine and echlerina~containing compounds as industrial
feedstocks and that the means of reducing or eliminating

! Ministry of the Environment, Municipal-Industrial Strateygy
for pbatement (MISA) - A Policy and Program Statement of the
Government of Ontario on Controlling Municipal and Industvial

Digcharges into Surface Waters (June, 1986), p. 7.
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other uses be examined,?

2. 'The kEcological Need for Zero Discharge

E% the lnternational Joint Commission mentions, the driving
force for mevxo discharge is that fact that thie is the only long-
term strategy which will provide for the protection of the
ecology. A large number of studies have now confirmed the
aisruptive ecological effects of chlorine-based compounds .’

in recent months, some commentators have been attempting to
discredit the huge body of sclence that links the ecological
digruption with organoGhlorines. However, recent studies
continue to be published that support the legitimacy of a
chlorine elimination strategy.*

3. Technological E‘easibilityaa

It can only be expected that industry resist change., In our
view, a proactive, zero discharge pulp and paper regulation will
force innovation and the development of new, marketable
tachnologies. By and largs, many, 1f not all, components of a

2 'International Joint Commission, Sixth Bilennial Report
under the Gr Lakes r Quality Agreement of 1978 to the

Governments Of the United States and Canadea and the State and
Provincial Governments of the Great Lakes Bagin (Ottawa and
Washington, 1991), pp. 25, 29 and 30.

*  For a quick summary, see: Conservation Foundation and

Ingtitute on Research of Public Policy, Grest Lakes Great Lagacy?
(Washington, 1991), Also see: T. Colborn and C. Clement, (eds.)
Chemically-Induged Alterationz  4in Saxual and Funotional

Davelopment: The Wildlife/Human Connection (New Jarsey: Princeton
Scientific Publishing, 1992),

¢  Cite the new Swedish studies.For an in-depth review of the
problema asgociated with the use of chlorine and an analysig of a
stratagy to deal with its elimipation, see: T. Muir, et al. "Case ’
Study: Application of a Virtual Hlimination Strategy <o an
Industrial Feaedstock Chemical ~ Chlorine" a background document to
ghe Dgaft Final Report of the Virtual Fliminatlmn Tagsk Forcee, March
l, 1993,
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AOX free pulp and paper technology already exists.®

The proposad regulation must play & role in forcing the
development of =much new technologies in a timely and ordsrly
fashion. Thaese "technology foreing" regulations are common in
other jurisdictions and should be promoted in the province.

Specific Comments

FPurpose of Regulation
The purpose of the proposed regulation reads as follows:

The purpose of this Regulation is, through the application
of monitoring and limitsg, to control the discharge to
gurface waters of substances listed in schedule 2, to asses
the digcharge to surface waters of substances listed in
"gchedule 3, and to require mills to prepare plang for the
elimination of AOX.

In our view, thie regulation isg inconsigtent with the polley

goals of the Great lLakes Water Quality Agreement and the ovarall
objective of MISA as stated in the 1986 MISA Peolicy and Program
Statement., [See Previous Section] The purpose of the regulation
ghould be the virtual elimination of inputs of toxic substances
from pulp end paper facilities in the province,

Recommendation

it is recommended that the purpose of the pmposed regulation be amended to refiect
the policy goal of the Great ity Agreement and made consistent with
the overall goal of MISA. |

Application of Regulation (8ectlon 2)

The proposed regulation is intendad to apply only to existing
facilities listed in schedule 1 to the regulation. The obvious
guestion is simply this: what are the regulatory requirements
for new facllities? :

In the U.8., the Clean Water Act mandates standards for both
exieting mills and new facilities (which are called new zource .

performance standards). In our view, the regulation should
force new mills not just to use "Best Available Technology" but

5 Bee for a review,'National wildlife Federation and the

Canadian Institute for Environmental Law and Policy, Prescription
for Healthy Creat Lakes (1991), pp. 32-34. '

L% ]
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to employ new innovative technology, As a result, substantial
expansion of existing facilities and new pulp and paper
facilities in the province should be required to be zero
discharge facilities for toxic substances.

Recommendation

It is recommended that the proposed regulation include new provisions for new and
substantially expanded facilities, These provisions would be technology-forcing In
hature by requiring new and expanded facllitles to adopt the most advanced
technologles anywhere, that Is, clean production technologies for pulp and paper
facllities. '

Lethality Limits - Section 4: Sactions 17-20

Section 4 provides for a lethality limit such that prucess
affluents must pase acute lethality tests for both rainbow trout
and Daphnils magns. We fully support these provislons. Howaver,
what should also be considered to have the chronic toxicity
ragimas as part of the regulatory package for process effluents,
Thig could be phased in over time.

Recommeandation

While supporting the lethality limiis in the proposed regulations, considaration should
be given to incorporating chronic lethality tests as regulatory requlrements to ensure
that the process effluent do not cause Jong-term harm to the ecosystem. Such
pravisions could be phased in over time, ‘

Raporting - Sectlon 26 - Public Access

Throughout the propoged regulation, and in particular in section
26, the dischargers are veguired to record and report on various
matters., .In some instances, there is explicit provision that
such information is available to the public guch as section 26
(4) where monitoring information under sections 11 to 21 where
the discharger "shall make this report availlable at the
discharger's plant during reasonsble hours for inspection by the
public,”

In ouxr view, the results of other reporting duties should also be
made availlable to the public. There are provigions in sections 7
te 9 which may provide information which should be publicly
accessible., Other information in section 26 should also be made
avallable to the public, if it not already intended to do =o.

For example,

¥ g, 26(10) - fallure to discharger to meat lethality
teste;
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* &, 26 (12)(13) - monthly plant loadings for regulated
‘parameters emanating from process effluent monitoring
streams;

* g. 26(14) - plant loadings for regulated parameters
from cooling water effluent monitoring stream; and

¥ 5. 26(21) - testing results from chronic tOxicity
test.

Thege are just a few of the examples of where such information
should be made available to the public, In our view, all
information should be made availlable unlesg the discharger could
establisgh a legitimate reason for non-diaclogure,

Recommendation

There remaing some uncertainty as to what information emanating from the record
and reporting requirements under the proposed regulation Is avallable to the public. It
is recommanded that & presumption be established that all Information is available to
the public in a form that is accessible and understandable, Dischargers will have to
establish legitimate reasons for non-disclosure,

Section 26 - Reporting - Timing

In & number of subsectlions of section 26, & discharger must
report where the discharge does not meet some regulatory
regquirement "during normal business hoursz." Why sghould the
reporting requirement be only during the normal buginess hours?
Non-compliance with a prescribed parameter is an important matter
and should be reported immediately or forthwith to the Director.
This regulation should not set out a reporting requirement that
iz less rigorous than s. 15 of the Environmental Protection Act
or 8, 92 of the Spills Bill (Part X), both of which require
immediate notification.

S8imilarly, with respect to section 26(20), by-passes should
be reported immediately, and the reports should also include:
eztimated volumes, known or likely environmental effects,

actions, if any, taken by the direct discharger to prevent
recurrences and/or to remediate envirenmantal affects.

Recommendation

Section 26 should be amended so as to require reports of non-compliance or
excesdances "Immediately” or "forwith,"

AOX Elimination Plan - Section 26(22)

7
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The AOX Elimination Plan (AEP) is an important step in the
realization of the goal of zero discharge, However, the AEP can
be improved by the following reformg, First, the word “all®
ghould be inserted ahsad of the phrase "AOX generated by ..." in
subgections (22) to (24). ,

Second, the Director should bhe exprassly authorized to
review and approve the AEPs and should be empowered to impose
further terms and conditions to the Plang (le., where szuch
conditions are, in the opinion of the Director, necessary to
prevent, decrease or eliminate injury or damage to land, water,
property, animal life, plant 1ife, human health or safety)

Third, the submimsion of AEPs should be subjact to public
raview by way of notice and comment. One option to achieve this
objective 1s to regard the AEPs as an "instrument" for the
purposes of invoking the notice and comment provisions under the

proposed Environmental Bill of Rights law.

Fourth, a mechanism must be incorporated into the regulation
that will translate the AEP int¢ regulatory requiraments. There
are a numbar of models to accomplish this end, including similar
provisions in the Massachusetts Toxic Use Reduction Law where the
agency is authorized to set new "performance standards" flowing
from the information provided in the plans. The end result of
the EAP process should be to require the facility to implement
the plan.’

Racommaeandation

Apart from some wording changes noted above, it Is recommended that:

* tne Director be givan the power 10 approve the AEP, along with the Inclusion
of necessary terms and conditions;

* AOX Elimination Plans be subject to public review. . One option to this end Is
to deem the AEP to be "instruments" under the proposed Environmental Bill of
Bighis law. Similarly, the Environmental Bil of Rights mechanisms, Including

the request for an investigation and new cause of action should be applicabla to
breachas of the regulations or plans, and

* the regulation include & machanism which translate the AEP for each facliity
to be Implemented within a reasonable timeframe. There are a number of
mechanisms to realize this recomimendation.
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