ts

L

Broken Agreement

The Failure of the

United States and Canada

To Implement the

Great Lakes Water Quality Agreement

September 1991

Great Lakes United




Broken Agreement
The Failure of the
United States and Canada

To Implement the
Great Lakes Water Quality Agreement

September 1991

Great Lakes United




About This Report

This report was written by Great Lakes United President John Jackson and GLU Field Coordi-
nator Karen Murphy with assistance from numerous organizations and inmdividuals from

- throughout the Basin, including Lake Michigan Federation, Sierra Club, Tip O' the Mitt Water-
shed Council, Pollution Probe, National Wildlife Foundation, Canadian Environmental Law

- Association, Rawson Academy of Sciences, Atlantic States Legal Foundation, and the Great
Lakes Research Consortium. ‘

The report was edited, designed and produced by Reg Gilbert.
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the report are 100% recycled, undeinked and unbleached paper with up to 15% post-consumer
content.

Great Lakes United

Great Lakes United is a binational coalition for the conservation and protection of the Great
Lakes--St. Lawrence ecosystem.

. In Canada, Great Lakes United can be contacted at P.O. Box 548, Station A, Windsor, Ontario,
N9A 6M6, (519) 973-7019. '

In the United States, Great Lakes United can be contacted at Buffalo State College, Cassety AHall,
1300 ElImwood Avenue, Buffalo, New York, 14226, (716) 886-0142.

X



Table of Contents

Summary 1

Toxics Management Strategy

Uniform Protection

Zero Discharge

Basic Information

‘Contaminated Sediments
Wetands

~ Lake Superior

Conclusion

Introduction 4

Ignoring Agreement Deadlines 6

Unfulfilled Commitments
Pollution Control
Agreement Objectives
Toxics Definitions
Impact Zones
Toxics Inventory
Toxics Disposal

- Contaminated Sediments

Missed Deadlines
Phosphorous Reduction
Atmospheric Deposition
Sediment Remediation Technologies
Reporting Requirements

N

Ignoring IJC Recomméndations 9

Zero Discharge and Virtual Elimination
Binational Toxics Strategy
Uniform Protection
Reverse Onus
Critical Pollutants
Persistent Toxics

Lake Superior

Human Health

Remedial Action Plans
Timetables
Listing/Delisting
New Areas of Concern
RAP Revisions
Public Participation

Wetlands »

Contaminated Sediments

Conclusion 17




[

Summary

Rhetoric about cleanup and restoration of the
Great Lakes by the Federal Governments of
Canada and the United States has escalated
steadily for years. Action has followed farmore

slowly. In fact, the two Governments are break- -

ing many of the commitments they made in a
solemn international agreement--the Great
Lakes Water Quality Agreement.

'Toxics Management Strategy

. The two Federal Governments have failed to

develop a binational “toxic substances manage-
ment strategy,” an overall plan to reduce and
eventually eliminate pollution of the Basin. The
International Joint Commission first recom-
mended the adoption of such a strategy ten
years ago. It isthe essence of the Great Lakes
Water Quality Agreement taken as a whole.
Effective cleanup of the Great Lakes cannot
proceed without it.

The success of the 1970s-era phosphorous re-
duction program undertaken by the two Fed-
eral Governments hinged on cooperative ef-
fortstoachieve agreed-onload-reduction goals.
A similar approach needs to be taken toward
toxic substances.

During the pasf year the Federal Governrﬁents .

made much-heralded efforts todevelop a bina-
tional strategy. Unfortunately, nothing came of
them. Despite drafting several versions of a

““Bilateral Pollution Prevention Strategy for the .
-Great Lakes Basin and the St. Lawrence River,”

the Governments failed to agree.

Instead, each Government released its own pol-
lution prevention strategy document. The Gov-

.ernments held press conferences to hail the

completlon of these documents in the spring of

199], but the separate strategies were evidence
of an unwillingness to act, not of progress.

Uniform Protection

The Governments have notdeveloped uniform
environmental protection standards for the
Basin called for in the Agreement. Because the
Great Lakes Basin is a single ecosystem, toxic
chemical releases in one part often will end up

affecting another. Thus, environmental pro-

tection standards should be the same through-

‘out the Basin.

Current Government legislation,standards,and
regulatory measures are not uniform. - The
water quality standard for PCBs, for example,
varies fromas highas 1000 parts per quadrillion
in New York and Ontario to as little as 14 parts
per quadrillion in Wisconsin.

Current Governmentlegislation, standardsand
regulations are also notconsistent with the prin-
ciples and objectives of the Great Lakes Water

“Quality Agreement. In every one of its Biennial

Reports over the past ten years, the Interna-
tional Joint Commission has pointed out these
inconsistencies and urged the Governments to
increase their efforts. Nonetheless, very little
progress has been made.

Zero Discharge -

|
The two Federal Governments have failed to
develop a comprehensive strategy to achieve
zero discharge and virtual elimination of per-
sistent toxic substances.

One .of the guiding principles of the Great

Lakes Water Quality Agreement is the zero

‘discharge and virtual elimination of persistent

toxic substances into the Great Lakes-St. Law-
rence River Basin. The International Joint Com-
mission has provided ongoing direction for the




implementation of these principles through
recommendationsissued over the pastten years,
but few of the significant recommendations
have been adopted.

Research on the effects of toxic substances on
fish, wildlife and human health in the Basin
dictates that action to eliminate the inflow of
these substances into the Great Lakes should
take place immediately. Only by eliminating
the discharge of persistent toxic substances--
zero discharge--does it become feasible to
achieve lasting clean up--virtual elimination--
of toxic substances already presentin the Basin.

The pollution prevention strategies released by
the two Governments last spring fell far short
of providing a clear road map for achieving
zero discharge and virtual elimination of per-
sistent toxic substances--neither strategy even
sets zero discharge as a goal.

Basic Information

The Federal Governments have not compiled
basic information and inventories critical to
regulating toxic chemicals and to prioritizing
regulatory actions.

For example, the Governments pledged in the
Agreement that by September 30, 1989 (and
biennially thereafter), they would identify and
delineate Point Source Impact Zones, areas as-
sociated with significant discharges of indus-
trial and municipal wastes and therefore war-
ranting significant regulatory attention.

This effort is one of the prerequisites for any
attempt to reduce discharges of toxic chemicals

into the Basin. Three years after the agreed-

deadline this list has still not been compiled.

Even more behind schedule--to the point of
absurdity--is the Governments’ pledge to de-
velop by January 1982 an inventory of raw
materials, processes, products,byproducts, waste
sourcesand emissionsinvolving persistenttoxic
substances. This inventory is critical to the
development of a binational toxics manage-
ment strategy and to the evaluation of progress
being made to achieve zero discharge of persis-

tent toxic substances. No such inventory has
been developed. : - -

Contaminated Sediments

The Federal Governments have failed to de-
velop comprehensive management programs
for contaminated sediments. Although some
resources and staffing have been dedicated to
research on remediation technologies, other
components of a comprehensive program are

lagging.

For example, the Province of Ontario and the
Canadian Federal Governmentdeveloped draft
criteria for assessing contaminated sediments.
The Province released the draft criteria in 1987,
but has not yet formally adopted them.

The Canadian Federal Government began de-
veloping sediment criteria in 1987. Five years
later it has yet to release even draft criteria.

TheUS. Environmental Protection Agency first
began developing sediment criteria in 1985.
This year EPA plans to release criteria for five
organic compounds and a methodology for
developing criteria for metals. EPA plans to
release criteria for two to five organic com-
pounds per year. Atthis rateit will takebetween
35 and 140 years to develop criteria for the
approximately 70 organic chemicals with the
greatest potential for building up in the food
chain. EPA has not developed a schedule for
releasing criteria for metals.

Wetlands

In some areas--such as wetland protection and
restoration—-Government efforts are moving
backwards. According to the IJC’s 1991 Science
Advisory Board report, approximately 70 per-
centof the original wetlands in the Great Lakes
Basin have been lost. Under Annex 7 and
Annex 13 of the Great Lakes Water Quality
Agreement, the two Governments pledged to
identify, preserve and, where necessary, reha-
bilitate threatened wetlands.

The Governments have not only failed to de-
velop lists of threatened wetlands, but actions




are now being taken--particularly in the United
States--that threaten to destroy many remain-
ing wetlands.

A revised draft of the US. “Federal Manual for
Identifying and Delineating Jurisdictional
Wetlands” was released in May 1991. If the
revisions are adopted, it is estimated that the
total wetland area protected in some states could
be decreased by as much as 90 percent.

Lake Superior

The Federal Governments have failed to take
action to protect Lake Superior.

Lake Superior is unique. It is the largest fresh-
water lake in the world, is relatively undevel-
oped, with huge tracts of shoreline inaccessible
by road, and is accordingly relatively pristine.
The International Joint Commission recognized
Lake Superior’s special character and recom-
mended in its Fifth Biennial Report that the two
Governmentsdesignate Lake Superiorasadem-
onstration area where “no point source dis-
charge of any persistent toxic substance will be
permitted.”

The only action the Governments have taken to
implement this recommendation is to set up a
multigovernment task force and multi-stake-
holder committee to discuss it.

Fearing the amount of additional pollution that
could be permitted while a plan is being devel-

oped for Lake Superior, environmental groups
requested in October 1990 that the Govern-
mentsimmediately place amoratoriumon “any
new or increased discharges of persistent toxic
pollutants into Lake Superior and its tributar-
ies.” The Governments have not complied with
this request.

Conclusion

The effortsrequired to clean up contamination
of the Great Lakes Basin by persistent toxic
chemicals will not be easy. Cleaning up con-
taminated sediments, combined sewer over-
flows, and the myriad other problems facing
the 43 Areas of Concern will require strong
leadership,sustained political willand adequate
funding.

These three elements are currently lacking on
the part of the Federal Governments. Put sim-
ply, the Governments are failing to carry out
the commitments they have made in the Great
Lakes Water Quality Agreement. They are
breaking their pledges to each other and to the
45 million people of the Great Lakes--St. Law-
rence Basin.

As aresult, the condition of the region’s ecosys-
temand the health and well-being of the people
who live in it continues to deteriorate. The
United States and Canadian Federal Govern-
ments mustimmediately live up to the promises
they have made in the Great Lakes Water Qual-
ity Agreement.




Introdtjc’rion

In the late 1960s and early 1970s the Great Lakes
Basin became a symbol for North America’s
pollution problems. Lake Erie was considered
dead. Trash, dead fish, industrial waste and
sewage washed up on beaches. The Cuyahoga
River erupted into flames.

The United States and Canadian Federal Gov-
ernments responded to the pollution crisis. The
US.Clean Water Actand the Canada Water Act
were passed in 1972. The Great Lakes Water

- Quality Agreement was signed by the Govern-

ments that same year. State and Provincial

Governments throughout the Great Lakes Ba- .

sin undertook cooperative efforts to save the
lakes. Interstate pacts to reduce phosphate dis-
charges were developed between the states bor-
dering Lakes Michigan and Erie. The Canadian
Federal Government and the Province of On-
tario signed the Canada-Ontario Agreement
Respecting Great Lakes Water Quality.

The central promise of the 1972 Great Lakes

Water Quality Agreement was the reduction of
phosphorous loadings to the Great Lakes

through construction of sewage treatment
‘plants, reduction of phosphates in detergent,

and control of rural and urban runoff. Sub-
stantial progress wasmadeunderthe1972 Agree-
ment. Lake Erie came back to life and the other
Lakes were much less affected by excess algae.

But the Lakes were increasingly confronted by
an even greater threat--contamination by per-

sistent toxic chemicals. In response, the Federal -

Governments signed the 1978 and 1987 Great
Lakes Water Quality Agreements, outstanding,
precedent-setting documents thatfocus oncon-
tamination by toxic substances.

The 1978 Agreement pledged the two countries

to work together using an ecosystem approach-
-one that integrates all components of air,land,
water,and living organisms, including humans-
-to rid the Great Lakes of toxic contamination
problems ‘The Agreement espoused a revolu-
tionary phllosophy that the only rational ap-
proach to managing the worst pollutants is zero

- discharge and virtual elimination of those pol-

lutants.

The 1987 Agreement maintained these basic
principles and pledged the Governments to
take action on pollution sources not covered in
the 1978 Agreement, such as non-point source
pollution, contaminated sediments, and air-
borne toxic substances.

The purpose of this report is to evaluate the
Governments’ progress in implementing the
Agreement and to hold the Canadian and US.
Federal Governments accountable for imple-
mentation of the Great Lakes Water Quahty
Agreement.

Progress made by the Governments in fulfill-
ing their commitments can be measured in

many ways. The most important is thorough

assessment of the well-being of the Great Lakes
Basin and all its inhabitants. Studies of Great

‘Lakes environmental health have been carhed

out bya variety of scientists and research orga-
nizations. The results of their work can be seen

in reports such as Great Lakes, Great Legacy? a
book issued jointly by the Conservation Foun-

dation and the Institute for Research on Public

Policy.

~ Such an assessment can also be made by simply

talking with the people who live in the Great
Lakes and hearing how they are affected by the
quality of the Lakes. Public views and concerns
have been compiled in reports such as Great
Lakes United’s “Unfulfilled Promises,” the As-

- sembly of First Nations’ “Great Lakes Environ-




mental Impacts on Native Health” and
Greenpeace’s Water for Life. ‘ '
Thesereports paintadisturbing picture of Great
Lakes health and well-being.. While some
progress has been madein addressing eutrophi-
cation--excessive nutrient loading--the Great
Lakes remain critically ill and in need of resto-
* ration and revitalization.

Reports such as “Blueprint for Zero,” issued by
the Sierra Club, and “Prescription for Healthy
Great Lakes,” issued jointly by the National
Wildlife Federation and the Canadian Institute
for Environmental Law and Policy, have pro-
vided a clear articulation of the demands of the
public for action to protect the Lakes. These
reports also provide a basis for review of Gov-
ernment progress.

In this report we have used two yardsticks for
measuring Government actions. First, wé com-

. pared the two Federal Governments’ actions

with those commitments they madein the Great
Lakes Water Quality Agreement that had spe-
cific timetables attached. Secondly, we com-
pared Government actions with the selected
recommendations made by the International

. Joint Commission since 1978

There are many deadlines and requirementsin .
the Agreement and the International Joint Com-
mission has made numerous recommendations
to the two Governments over the last ten years.
We focused our review on those aspects of the
Agreement and those IJC recommendations
whose implementation we considered the most
critical to the restoration of the Great Lakes
Basin ecosystem.




- lgnoring
-Agreement

Deadlines

Unfortunately, many of the commitments the
US. and Canadian Federal Governments made

‘'when they signed the Great Lakes Water Qual-

ity Agreement have no timelines attached to
them. Foremost among these is the commit-
ment that:

“The discharge of toxic substances in toxic amounts
[should] be prohibited and the discharge of anyor all
persistent toxicsubstances[should] be vzrtually elimi-
nated.” [Article IT]

This commitment was first agreed to by the two

Federal Governments in 1978. Thirteen years
later, the goal of virtual elimination of persis-
tent toxic substances is far from being realized.

. In almost all cases where the two Federal Gov-

ernmentsagreed to timetables, they have failed
to meet them. In some cases, the Governments
have missed deadlines for implementing im-
portant parts of the Agreement by as much as

© ten years.

In those cases where the Federal Governments'
have met Agreement deadlines, the commit- .

ments were usually of the nature of holding a
meeting or producing a report. These are rela-
tively easy commitments to fulfill, and usually
have little impact on progress toward protect-
ing or cleaning up the Great Lakes.

This ongoing history of failure to meet dead-
lines leads concerned citizens to question the
seriousness of either Federal Government in
implementing the Great Lakes Water Quality
Agreement.

This section divides into two parts the signifi-
cant timeline-based commitments made by the
Governments in the Great Lakes Water Quality
Agreement: those that have not been met at all,
and those that have been met only after—-some-
times long after—-their deadlines have passed

Unfulfilled Commitments

Commitments made by the two Federal Gov-
ernments in the Great Lakes Water Quality
Agreement that have not yet been met are,
unfortunately, generally the most important
commitments.

qulution Control

- ByDecember 31,1983 Haveprogramsin place(“com-

pleted and in operation”) to control pollution from

‘industrial sources. These programs were to include

controlrequirementsconsistent with the Generaland
Specific Objectives of the GLWQA, including pro-
grams for the substantial elimination of discharges
into the Great Lakes System of persistent toxic sub-
stances. [Article VI, 1(b)]

Nearly nine years after this deadline, govern-
ment programs are far from achieving these
goals. Persistent toxic substances still flow i into

- the Great Lakes ecosystem.

Agreement Objectives

By July 1, 1988 and at least once every two years there-
after: Consider proposals to add to or revise Specific
Objectives in Annex 1 and to establish action levels
under Annex 12 [Persistent Toxic Substances] [An-
nex 1 Supplement, 2. (a)]

The IJC had recommended 11 objectives for
adoption by the two Governments. Some of
these changes had been recommended by the
IJC as far back as 1980. The Federal Govern-
ments were unable to agree on adoption of




these or other Spec1f ic Objectives and they did
not, therefore, meet the 1988 deadline. Four
years after agreeing to adopt new or revise
existing Specific Objectives, no changes have
been adopted by the two Governments.

Toxics Definitions

By April 1988: Agree to standard methods for assess-
ing substances. [Annex 1 Supplement, 2.(d)]

The Binational Objectives Development Com-
mittee presented its proposed Standard Meth-
ods to the Parties on November 30, 1989. This
was 20 months after the date they had agreed to.
But even today--two years later still--these pro-
posed methods have not been agreed to and
adopted by the Governments.

Impact Zones
/

BySeptember30,1989and biénnially thereafter:Iden-
tzfyanddelmeatePomtSourceImpathones [Annex
2,7.(a)]

Point Source Impact Zones are areas associated
with significant discharges of industrial and
municipal wastes. Three years after the agreed

timeline, identification and listing of these ar--

eas has not been completed.
Toxics Inventory

By January 1982: Complete inventory of raw materi-
als, processes, products, byproducts, waste sourcesand
emissions involving persistent toxic substances. [An-

nex 12, 3. (a)]

Such an inventory is critical for developing
toxics use reduction programs, but nine years
after the deadline no such mventory has been
developed and maintained.

Toxics Disposal

By 1980: Implement joint programs for disposal and
transportationof hazardous materials. [Annex12, 3.

]

Eleven years after the deadline, no joint dis-
posal programs have been identified. Canada

-

and the United States have reached agreement
on approving transboundary transportation of
hazardous wastes. This action does not consti-
tute a waste disposal program, however.

Contaminated Sediments

' By December 31,1988 and bienniallythereafter: Evalu-

atemethods for guantifying transfer of contaminants
and nutrients to and from bottom sediments. [Annex

14, 2 &) @)

Env1ronment Canada developed a mass bal-
ance model for contaminants in sediment and
tested it for metals in the Bay of Quinte. The
US. Army Corps of Engineers has requested an
appropriation from Congress to conducta mass
balance for sediments on the US. side of the
Great Lakes. Neither government has actually
conducted such a mass balance.

By December 31, 1988: Develop agreed-on procedures
for management of contaminated sediments. [Annex
14, 2.(b) (iv)]

Almost three years after the deadline, noman- .
agement procedures havebeen agreed toby the
two Federal Governments. Canada has devel-
oped draftguidelines for managementand has
proposed a sediment roundtable between On-
tarioand the Federal Government this winter to
resolve details. US. EPA’s Assessment and
Remediation of Contaminated Sediments
(ARCS) program will produce a series of man-
agement guidance documents at its conclusion
in 1993.

By June 30, 1988, and biennially thereafter: Meet to
designa demonstration program for management of
contaminated sediments and to decide on an imple-
mentationschedule, and report progressontheimple-
mentation of this program. [Annex 14, 2. (c) (ii)]

A joint US./Canadian program has not been
developed, although separate demonstration
programs were developed in 1989 and continue
to be carried out, with close consultation be-
tween the Parties and sharing of information
through the US. ARCS program and Canada’s-
Contaminated Sediment Remediation Program,
administered through its Great Lakes Cleanup




-ment technologies.
~ demonstration is limited to dredging technolo-

Fund. Both Governments have limited their

demonstrations to bench (laboratory) and pilot
scale. Neither Government has developed a
full-scale demonstration for innovative treat-
Canada’s only full-scale
gies.

Missed Deadlines

Toxics Lists

By December 31, 1988: Compile three lists of toxic

chemicals that are either present in the ecosystem or -

discharged or potentially discharged into the Great
Lakes ecosystem. [Annex 1 Supplement, 2.(c)]

These three hsts were compiled by the Bina-

tional Objectives Development Committee and
submitted to the Federal Governments on No-
vember 30, 1989--eleven months later than the
date agreed to. These lists still have not been
formally adopted.

Phosphorous Reduction

By December 31,,1988: Meet to review eﬁ’ectivenes& of
phosphorus load reduction j)lans [A nnex 3 Supple-
ment, 6.]

The review of the phosphorus control program
was received at a special meeting of the two
Governments in April1990. This was 14 months
after the agreed-to date.

Atmospheric Deposition

By October 1, 1988: Confer on components of the Inte-
grated Atm. ospherchej;osztzon Network. [Annex 15,

4]

A joint committee was established in December

1988 to begin conferring ona joint plan. A plan

'was finalized in March 1990 aboutayearanda

half late.

Sediment Remediation Technologies

By December 31,1988 and biennially thereafter: Evalu- |

atetechnologies for management of contaminated sedi-
ments. [Annex 14, 2. (c) ()]

A conference was held in October 1988 to re-
view technologies for remediation of contami- .
nated sediments. A joint evaluation was pub-
lished under the auspices of the Sediment Sub-

committee of the Water Quality Board in De-

cember1988.

Durmg 1991 the United States and Canadian
Governments did evaluate technologies and
began testing them, both separately and in con-
sultation, at five US and three Canadian Areas
of Concern.

It is likely that all of the subcommittees of the
IJC's Water Quality Board, including the sedi-
ment work group, will eventually be abolished.
TheFederal Governments need to develop new
mechanisms for workmg together on sediment
issues. :

Reporting Requirements

By December 31, 1988, and biennially, théreafter: Re-
port to the Commission progress on:

(i) implementing Remedial Action Plans and
Lakewide Management Plans; [Annex 2, 7.(b)]

(i1) programs and measures to reduce thegenera-
tion of contaminants; [Annex12, 8.]

(iiz) developing watershed management plans
and programs to control non-point sources of
pollution; [Annex 13,5.]

(iv) implementing Annex 14 on contaminated
sediments; [Annex 14, 4. ]

(v) implementing Annex 15 on airborne toxic
substances; [Annex15, 6.]

(vi) implementing Annex 16 on pollution from
contaminaled groundwater. [Annex 16, (v).]

~Of the two reports due in 1988, the Canadian

report was submitted two months late, the US.
report almost six months late. Of the reports

"due by the end of 1990, neither had been sub-

mitted to the International Joint Commission as
of mid-September 1991.




41&:-' . '

Ignoring ) )
1JC Recommendations

Since the issuance of the First Biennial Report,
the International Joint Commission has made a
number of recommendations that provide di-
rection and guidance to the Governments on
the implementation of the Great Lakes Water
Quality Agreement. 3

This section evaluates progress in implement-

ing recommendations considered by Great

Lakes United to be the most critical to the
cleanup and restoration of the Basin.

Zero Discharge and Virtual Elimination

The. GLWQA calls for the “virtual elimination
of the discharge of persistent toxic substances.”
It also says that “the philosophy adopted for
control of inputs of persistent toxic substances
shall be zero discharge.” -

The IJC has repeatedly criticized the Federal
Governments for failing to take this commit-
ment seriously enough. In March 1989, for
example, in its typically diplomatic language,
the Commissioners concluded, “Although
-progress is being made [in movement towards
zerodischarge), the Commission feels that there
is room for improvement and acceleration of
- effort” - ‘

The Commission’s 1990 Fifth Biennial Report

-precisely spelled out actions that the Govern-
ments should take in accelerating movement
towards zero discharge.

Binational Toxics Strategy

IJC Recommendation: “The Parties[should] complete
and implement immediately a bi-national toxic sub-

L

stances managementstrategytoprovideacoordinated
framework for accomplishing, as soonand as fully as
possible, the Agreement philosophyof zero discharge.”

The IJC has madea similar recommendation in
every oneof its Biennial Reports. Inthe Adden-
dum to the First Biennial Report in 1982, the
Commission said, “The Commission is con-
cerned, however, that there is still no overall
management plan for directing and guiding
the activities of the Parties and the state and
provincial governments in controlling pollu-
tion in the Great Lakes System. This absence of
an overall management plan, which would ide-
ally integrate and coordinate such activities
within and between jurisdictions, has often led
to fragmentation of purpose, direction and re-
sources by the relevant jurisdiction. The Com-
mission feels that the Parties should proceed
with the development of such an overall man-
agement plan for the Basin.” *

Almost ten years after the recommendation
was firstmade, the Governments havestill failed

" to heed this recommendation, which is so cen-

tral to accomplishing the goals of the 1978
GLWOA.

Over the past year the Canadian and US. Fed-
eral Governments made much-heralded efforts
towards creating a binational strategy. They
even reached the point of drafting several ver-
sions of a “Bilateral Pollution Prevention Strat-
egy for the Great Lakes Basin and the St. Law-
rence River.” However, the two Governments
were unable toreachagreementon abinational
strategy and in the spring held separate news
conferences to release separate strategies.

. In March 1991 the Canadian Federal Govern-

ment announced a $25 million Great Lakes-St.

- Lawrence Pollution Prevention Initiative. The

main component of the Initiative was establish-
ment of a pollution prevention centre. Six




" months later the Federal Government has still

- not determined where this centre is to be lo-~

cated and what its exact purpose will be.. The
announcement did not promise action, merely
more multistakeholder discussions. The US.
EPA and several state governors released a US.-
~only pollution prevention strategy at an April
news conference held in Chicago. Neither of
these strategies set “zero discharge” as a goal.

There is no evidence that further progress has
been made towards developing a joint strategy
since these initial announcements. The only
joint activity in this field that the two Govern-

ments have been able to agree on is a “Bina--

- tional Great Lakes/St. Lawrence River Pollu-
tion Prevention Symposium,” which is being
held simultaneously with the I[JCBiennial Meet-
ing in October 1991. This is only more talk-not
a strategic plan.

Uniform Protection

IJC Recommendation: “The Parties and all levels of
government, including local authorities, [should] co-
operatively develop and implement appropriate leg-

islation, standards and/or other regulatorymeasures
that will give enforceable effect to the principles and
objectives of the Agreement on a basin-wide basis.

“Additional review and coordination measures
[should] be putinto effect to ensure that other legisla-
tion and/or regulations presently in place.that affect
matlersrelevant to the Great Lakes environment--or
thoseenacted in thefuture-- arenotinconsistent with
Agreement Ob]ectz ves.

“The measures devised pursuant to the foregoing
[should]includeprovisions for initiation, implemen-
tation and coordination of action at all levels of gov-
ernment lo enforce the enacted laws and/or regula-
tions.”

- Government legislation, standards and regula-
tory measures still are not consistent with the
principles and objectives of the GLWQA. In
every one of its Biennial Reports over the past
ten years, the IJChas pointed out these inconsis-
tencies and urged the Governments to increase
their efforts. Very little progress hasbeenmade
in the 18 months since the IJC’s last report.

In June 1989, the US. EPA, in conjunction with
the eight Great Lakes States, began developing
its “Great Lakes Water Quality Initiative.” The
initiative isintended to develop “uniform crite-
ria and guidance governing water quality in the
Great Lakes Basin” and to ensure “a more con-
sistent approach to meeting the obligations of
the United States under the GLWQA.” Over
two years later the Initiative is still far from

completion. EPA and the Initiative Steering

Committee, made up of representatives of the
Great Lakes States and federal agencies, have
still not approved a final draft. Althoughitisa
good first step if approved, Initiative proposals

still do not fully achieve the goals of the Great -

Lakes Water Quality Agreement, particularly
with respect to zero discharge.

On the Canadian side, progress is even further
away. In1991 the Federal Governmentreleased
new regulations designed to control discharges
from pulp and paper mills, but it did not ad-
dress the control of organochlorines. Pursuant
to the Canadian Environmental Protection Act,
a list of priority substances was released in
February 1989. Thislistidentified 44 substances
that must be assessed. If the substances are
found to be harmful, they must be regulated.
According to the Auditor General’s March 1990
report,assessmenthad been completed for only
dioxins and furans.

The Federal Government says that primary
responsibility for controlling discharges lies
withthe Provincial Governments. However,the
Ontario government does not have enforce-
able water quality standards for persistent toxics.
No new control regulations have been issued

under Ontario’s much-vaunted Mun1c1pal -In- .

dustrial Strategy for Abatement (MISA), which
was launched five years ago with the aim of
achieving the GLWQA’s goal of “virtual elimi-
nation of persistent toxic substances.”

In February, Ontario’s Environment Minister
Ruth Grier expressed her “extreme concern”
aboutlevels of dioxins and furans found in the
discharge from 27 pulp and paper mills in
Ontario, but no actions have been taken by the
Provincial Government to strengthen controls
on these mills.

10
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Reverse Onus

IJC Recommendation: “The Parties [should]
strengthen the principle of reverse onus in policies
and programs concerned with the introduction of
newchemicals, through appropriatelegislationand/
or regulations that include mandatory pretesting
prior to approval for production and use.”

Neither Federal Governmenthas strengthened
provisionsto enforce the reverse onus principle
since this recommendation from the Commis-

request for an inventory of use, storage and

" release of these substances is simply a repeated '

sion in April 1990. The burden of proof for

demonstrating the harm of chemicals still re-
mains primarily on those who are impacted.

Critical Pollutants

IJC Recommendation: “The Parties, in their next bi-
ennial reports to the Commission pursuant to Annex

12 [should]:

“report on the extent to which discharges of 11
critical pollutants..have been explicitly consid-
ered in the issuance of National Pollutant Dis-
charge Elimination System permits and control
orders.

“assure the Commission and the public that no

municipal, industrial or combined sewer over-
Sflowdischarges of these substances areor will be
permitted.

“assess and reporton theextent to which these1l
substances are used, stored and released in the
basin by nonpoint rural and urban sources, in-
cluding landfills and groundwater, and the
measures being taken to prevent their further

release into the Great Lakes from these sources. .

“report on the extent to which monitoring is in
place to confirm that discharges of these chemi-
cals are not occurring.”

These reports, which were due on Deeember 3],
1990, had not been delivered to the Commission
by mid-September 1991. Itis clear,however, that

the two Governments will not be able to report

that they have achieved the goals laid out here.
For example, the 1I critical pollutants continue
to be discharged from permitted facilities. The

. request for the Governments to create an in-

ventory that they had promised to set up by
January 1982--almost ten years ago.

Persistent Toxics

IJC Recommendation: “Target dates for the staged
reduction and elimination of thesesubstances [persis-
tent toxic substances] should be set in the very near
future and strictly enforced by incorporating them
intoappropriate partsof the legzslatzve program dis-
cussed below.”

In the past year the two Federal Governments
have made little progress toward setting target
dates. The US. Government has set up its “33/
50” program, by which the releases of 17 pollut-
ants are to be reduced by 50 percent by 1995.
The program has three major flaws:

Of the 17 targeted pollutants only two are
on the IJC’slist of 11 critical pollutants. The
17 pollutants were chosen on a nationwide
basis and do not, therefore, address the
persistent bioaccumulative chemicals of
major concern in the Great Lakes.

‘The program calls for a 50 percent reduc-
tion of emissions as opposed to use. This
means that a company could send these 17
chemicals to a sham recycling operation
for incineration and claim it had reduced
emissions, even though overall reductions
in emissions and in the use of the chemicals
would not have been achieved.

The reduction goals for this program are
only 50 percent of current levels, even
though the US.signed GLWQA calls for
zero discharge of persistent toxic sub-
stances.

As for the Canadian Government, it has failed
to set any targets for reductionsin the use or
release of persistent toxic substances.

Lake Superior

IJC Recommendation: “The Parties [should] desig-

11



nateLakeSuperwrasademanstmtzon areawhereno
point source discharge of any persistent substance
will be permitted. This recommendation should not
prejudice or delay the implementation of our other
recommendations.”

The public fully supported this recommenda-
tion to protect and clean up the most pristine of
the Great Lakes. In the past 18 months the only
action taken to implement this recommenda-
tion is that the Federal Governments set up the
US.-Canadian Lake Superior Task ForceinMay
1991 to develop a Lake Superior Initiative. A
Stakeholder Advisory Committee has now been
. set up. No time frame for development and
implementation of the Initiative has been set.

Fearing the amountof additional pollution that
could be permitted while a plan is being devel-
oped for Lake Superior, environmental groups
requested in October 1990 that the Govern-
mentsimmediately place “amoratoriumonany
new or increased discharges of persistent toxic
pollutants into Lake Superior or its tributaries.”

The Governments have not complied with this
* very reasonable request--one thatasks only that
the Governments act to prevent a worsening of
existing conditions in the international trea-
sure that is Lake Superior. In two instances
where major new sources of pollutants to Lake
- Superior were proposed, citizenaction-—-notgov-
ernmentaction--led the pulp and paper compa-
nies to w1thdraw their proposals.

Human Health

‘The IJC Commissioners were alarmed by the
scientific evidence of pervasive health effects
on wildlife and peopleliving in the Great Lakes
Basin. They stated, “What our generation has
failed to realize is that, what we are doing to the
‘Great Lakes, we are doing to ourselves and to
our children.” It was on the basis of this major
concern that the Commissioners made many of
theIJC’s recommendations on control of persis-
tent toxic substances in the Basin.

The Commissioners also recommended sub-
stantial further study on health effects. They
stressed, however, that this research should not

become the basis for delaying control actions:

“The Commiission concludes thatsufficientdata

exist to mandate actions that would prevent the
continued manufacture of, and human expo-
sure to, persistent toxic substances and to pro-

mote remediation of areas ‘contaminated by

these substances.”

IJC Recommendation: “The Parties [should]sponsor
and fund research projects to:

“replicate and expand on studies which demon-
strate relationships between chemical exposure
and human health in the Great Lakes Basinand
elsewhere;

“iden tify other exposed populationsand biologi-
cal species and investigate the effects of chemical
exposures on them.”

The Canadian Government’s Department of
Health and Welfare is undertaking consider-
able research inline with the work requested by
the [JC. In January 1990, the five-year $20-
million “Great Lakes Health Effects Program”

was set up. Research projects in that program
include studies of the health effects of particu-
lar chemicalsand mixesof chemicals,studies of

reproductive and multi-generational effectsof

chemicals, and studies of two populations par-
ticularly at risk--the First Nations, and non-
native sports anglers.

In fiscal yeaf 1991, the US. allocated $3 million
tostudythe health effects of water pollutants in
the Great Lakes.

Remedial Action Plans
The International Joint Commission’s Water

Quality Board has listed and reported on condi-
tions in the Areas of Concern since the Board’s

1973 report. Ina 1985 report, the Board formally

recommended that a Remedial Action Plan
process be adopted and developed for each
Area of Concern. The report contained a table
summarizing the Governments’ assessment of
when Remedial Action Plans (RAPs) would be
drawn up. All forty-two plans were to have
been written, although not fully implemented,
by December 1986. As of September 1991, only
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10 Stage II RAPs--plans for cleanup implemen-

" tation--havebeen submitted to the International -

Joint Commission.

~ Recognizing the difficulties in developing and
implementing Remedial Action Plans, the [JC
in its Fourth Biennial Report made the recom-
mendation that:

Timetables

IJC Recommendation: “The Parties [should] ensure
that each of the jurisdictions establish appropriate
 timetables todevelop Remedial A ction Plansinaccor-
dance with the requirements of Annex 2 and identify
achievable intermediate goals or milestones as tan-
gtble measures of progress.”

- In response to mounting public pressure and
inaction on the part of the Environmental Pro-
tection Agency, in 1990 the United States Con-
gress passed the Great Lakes Critical Programs
Act, which established specific timelines for the
completion of RAPs. All US. RAPs are to be
submitted to the Environmental Protection
Agency by June 30, 199], to the International
Joint Commission by January 1,1992, and incor-
porated into State water quality plans by Janu-
ary1,1993. For the binational RAPs the US.is to
cooperate with Canada to ensure that the RAPs
are submitted to the IJC by June 30, 1991 and
finalized by January 1,1993.

Needless to say, these goals are not being met.
Two months after the deadline for submission
of US. RAPs to the EPA, and with only three
months before the deadline for submission to
the IJC, only 10 completed RAPs have been
submitted to either organization. Completed
RAPs are those that have worked through both
Stage I (assessment of problems) and Stage II
(assessment of needed cleanup measures) of
the RAP process.

Nine of the 10 completed RAPs did not fulfill

the [JC’s requirements for Stage I and Stage II
documents. Only three of the Stage 1T RAPs
. developed timelines for the implementation of
remedial actions. Resources committed to imple-
ment cleanup were minimal to nonexistent.
One of the RAPs identified the remedial ac-

tions as only proposals; three did not recom-
mend any Specific remedial actions beyond
studies and monitoring.

The Canada-Ontario RAP Steering Committee
has developed a schedule for the submission of
Stage I and Stage II RAPs to the.Internatinal
Joint Commision--“subject to periodic review
and change.” The submission dates for Stage I1
RAPs range from the fourth quarter of 1991 to
the fourth quarter of 1992; thereare no timelines
for the St. Mary’s, Detroit and St. Clair Rivers
RAPs.

Although listed as Areas of Concern by the
Water Quality Board since 1987, New York’s
Eighteen Mile Creek and Ohio’s Black River
have made almost no progress toward assess-
ment and cleanup. As yet no action has been
taken to begin the remedial action plan process
for Eighteen Mile Creek. The RAP process for
the Black River has just been started.

Listing/ Delisting.

IJC Recommendation: “The Parties, in cooperation
with the jurisdictions, [should]:

“develop proceduresfor listing and delisting Ar-
eas of Concern, and for measuring progress with
respect to restoring Areas of Concern.”

In 1989 the International Joint Commission de-
veloped draftlisting /delisting criteriaand pro-
cedures to be used by the Commission to review
Remedial Action Plans. The Commission for-
mally adopted these criteria in 1991. The list-

. ing/delisting criteria developed by the Interna-

tional Joint Commission represent a good basis
for ensuring uniform evaluation of RAPs.

The two Federal Governments have not for-
mally and jointly established procedures. and
criteria for listing /delisting the Areas of Con-
cern. Althoughthegovernments were involved
in the development of the International Joint
Commission’s criteria, they have not formally
adopted these criteria for their own use. Last
year Canada developeditsown,different “prin-
ciples for delisting criteria,” which have never
been finalized.

13



New Areas of Concern

IJC Recommendation: “ldentify and designate those
locations in the Great Lakes Basin which qualify as
Areas of Concern based on these criteria.”

The Water Quality Board first identified

Presque Isle Bay/Erie Harbor as a “Problem .

Area” in 1977. In 1990 the International Joint
Commission recommended Presque Isle for
designation as an Area of Concern. The US.
Federal Government officially designated
Presque Isle/Erie Harbor as an Area of Con-
cern in January of 1991.

The Black River/Sacketts Harbor area in New
York State has been reported as a problem area
forten years--butitstill has notbeen designated
as an Area of Concern. Surveillance reports
conducted in 1981 and 1982 reported high load-

ings of heavy metals and PCBs from the Black

River to Lake Ontario. Water Quality Board

- reports from 1983 to date have noted problems -

in the area. The 1983 report noted the presence
of elevated levels of trace metals. In 1989 the
Board reported that levels of PCBs in fish ex-
ceeded the Agreement Objective.

The Water Quality Boardidentified Trail Creek,
Indiana, as an emerging concern in 1989. The

report cited heavy metal and PCB contamina-

tion in the sediments. Concentrations of these
materials exceeded EPA guidelines. Water col-

umn.concentrations of cadmium, copper, mer-

cury, and zinc exceeded Agreement Objectives.
EPA has reported levels of PCBs in fish that
exceed Agreement Objectivesand the Board of
Health has issued a consumption advisory for
carp. The Governments still have not desig-
nated Trail Creek as an Area of Concern.

The Water Quality Board has also reported
elevated levels of PCBs in fish from the St.
~ Joseph River (Benton Harbor) in Michigan. No
further action has been taken to designate the
region as an Area of Concern.

RAP Revisions

IJC Recommendation: “The responsible Parties and
~ jurisdictions [should] revise all RA Ps that the Com-

mission has found do not meet Stage I requirements.”

Of the 19 Remedial Action Plans reviewed by
the International Joint Commission as of June
1991, only 6 have met the requirements for a
Stage I document. Three other remedial action
plans met Stage I requirements with respect to
some problems.

Neither Government has developed timelines
for the revision of these Stage I documénts. In
several of the RAPs, the IJC has recommended
including amended Stage [ information as part
of the Stage II document.

Public Participation

Ic Recommendation: “The jurisdictions [should]
include-a detailed plan for public participation as

- part of the Stage I submission of RAPs.”

Of the 19 Remedial Action Plans reviewed by
the International Joint Commission, none have
included a plan for public participation. How-
ever, many of these RAPs were submitted be-
fore this recommendation was made. Seven of
the nineteen RAPs submitted to the I[JC--all in
Michigan--had minimal publicinvolvement:two
to three public meetings held over a two-year
period.

Wetlands

The quantity and quality of wetlands in the
Great Lakes Basin has dramatically declined.
US. Fish and Wildlife Service studies indicate
that the Great Lakes states have lost more wet-
lands than other parts of the nation. Ohio, for
example, has lost about 90 percent of its origi-
nal wetland area; New York has lost approxi-
mately 60 percent. In southern Ontario wet-
land losses have exceeded 80 percent. Signifi-
cant losses continue.

Recognizing the critical ecological role played
by wetlands and the threat to their survival, in
1978 the US. and Canadian Federal Govern-
ments agreed under Annex 7 of the Great
Lakes Water Quality Agreement to identify
and preserve significant wetlands that were

threatened by dredging and disposal activities.
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Annex 13, added in the 1987 amendments, also

calls for the identification, preservation, reha-- -

bilitation, and restoration of significant wet-
land areas threatened by urban and agricul-
tural development and by waste disposal facili-
ties. The International Joint Commission has
echoed these concerns. :

IJC Recommendation: “ThePartiesand jurisdictions
increase efforts to rehabilitate, protect and preserve
GreatLakes Coastal Wetlands and to strengthenand
initiate programs which reverse wetland loss.”

In the 13 years since the wetlands portion of -

Annex 7 was first included in the Great Lakes
Water Quality Agreement, the Governments
have failed to develop the promised lists of
‘threatened wetlands. '

Under Section 404 of the US. Clean Water Act,
some regulatory protection of wetlands is pro-
vided when a wetland is threatened by dredg-
ing or filling. Despite the 404 program, the US.
Office of Technology has reported that ap-

proximately 300,000 acres of wetlands have -

been lost each year since 1970.

The US.Federal Governmentrecently released
a revised draft of the “Federal Manual for
Identifying and Delineating Jurisdictional
Wetlands.” If adopted, it is estimated that in
-some states the total wetland area that would be

_protected would be decreased by 90 percent.
The US. Fish and Wildlife Service is currently
field testing the manual to obtain more con-
crete figures for how much wetland loss will
occur. Far from reversing wetland loss, this new
policy will exacerbate the problem.

Canada has failed to develop and implement
regulatory programs, at the local, provincial or
national levels, to preserve wetlands. In Janu-
ary 1991, the Federal Government released the
“Federal Policy on Wetland Conservation,”
which stated a policy of no netloss of wetlands

on Federal lands, wetland enhancement and

rehabilitation, and recognition of the need for
sustainable land use practices. The Canadian
Federal and Provincial governments have just
begun to develop the “Canadian Great Lakes
Wetlands Conservation Action Plan,” which will

develop recommendations and strategies for

-wetland-protection.- At this time-the-Federal-

policy has not been implemented through con-
crete legislative or regulatory actions. The Pro-
vincial plan must be translated into action to
protect wetlands. ’

Contaminated Sediments

Contaminated sediments are one of the most
significant pollution problems facing the Great
LakesBasin. Forty-two out of forty-three Areas
of Concern have contaminated sediments. De-
spite the fact that many of these sites have been
reported as problem areas by the International
Joint Commission since the early 1970s, the only

criteria used to regulate contaminated sedi-

ments are open-water dredge disposal criteria
developed in the late 1970s. '

IJC Recommendation: “The Commissionstronglyrec-
ommends that the Parties direct increased research
priority to the knowledge gaps inhibiting the man-
agement of sediments in the Great Lakes system.”

Both Governments have begun pilot programs
to evaluate various treatment technologies for
the remediation of contaminated sediments.
The United States established the Assessment
and Remediation (ARCS) program under Sec-
tion 118 in the 1987 amendments to the US.
Clean Water Act. The ARCS program is a five-
year study and demonstration effort to investi-
gate technologies for sediment removal and
remediation.

Canada established the Contaminated Sedi-
ments Remediation Program through the $125-
million Great Lakes Cleanup Fund. A portion
of the money from this fund is to go towards
sedimentremediationdemonstration programs.

During 1991 both governments evaluated tech-
nologies and began testing them separately and
in consultation at five U.S. and three Canadian
sites. Both Countries have limited their demon-
strations to bench- (laboratory) and pilot-scale
levels. Neither has developed a full-scale dem-
onstration for innovative treatment technolo- -
gies. Canada’s only full-scale demonstration is
limited to dredging technologies. -
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IJC Recommendation: “The Parties, in cooperation
————-yiththejurisdictions,[should]accelerate thedevelop-

" ment of programs related to research ... demonstra- .

tion...and implementation of remediation technolo-

gies. [The Parties should also] ensure that adequate
resources are made available to meet the commat-
ments.”

Neither Federal Government has developed a
comprehensive contaminated sediments
remediation program. This would require an
inventory of contaminated sediment sites, a
program for sediment measurement,
remediation and cleanup, a strong set of crite-
ria and standards for sediment quality, and a
source of funding.

For example, the Province of Ontario and the
CanadianFederal Governmentdeveloped draft

criteria for assessing contaminated sediments.
The Province released the draft criteriain-1987,
but has not yet formally adopted them. The

CanadianFederal Governmentbegandevelop-

ing sediment criteria in 1987. Five years later it
has yet to release even draft criteria.

The US. EPA first began developing sediment
criteria in 1985. This year it plans to release
criteria for five organiccompoundsand a meth-
odology for developing criteria for metals. The
agency plans to release criteria for two to five

‘organic compounds per year. Atthis rate it will

take between 35 and 140 years to develop crite-
ria for the approximately 70 organic chemicals
with thegreatest potential for building upin the

food chain. This is unacceptable. EPA has not’

developed a schedule for releasing criteria for
metals. '
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Conclusion

The Canadian and US. Governments are fail-
ing to take the actions needed to protect and
restore the health of the Great Lakes.

The Governments have failed to meet many of
the mostcrucial imelinesspecified inthe Agree-
ment. Even more fundamentally, progress to
restore the Great Lakes has been hampered by
Governmentinactionand alack of cooperation
between the two Governments. The Govern-
ments have been unable to develop and imple-

mentaction plans for the most basic and funda- -

mental environmental programs.

While the Governments develop news releases
to announce non-actions, evidence of the dam-

age to the Great Lakes is mounting: cormorants

born with club feet, missing eyes and no brains;
bald eagles unable to reproduce; fish popula-
tions ridden with tumors; and children with
behavioral abnormalities, below-normal
memory function, and lower IQs.

We are witnessing a slow destruction of the

Great Lakes Basin ecosystem. In order toarrest -
this process,governments mustdisplay thelead-.
ership and will power required to prevent new

contamination of the Basin ecosystem and to

act to restore it.

The publicand the International Joint Commis-
sion have provided ample guidance to the Gov-
ernments regarding the actions needed to save
the Lakes. The health of the Great Lakes--St.
Lawrence River Basin and its inhabitants de-

pend on aggressive action now.

17



