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REGULATION-MAKING AS A BARGAINING PROCESS

Under its mandate from Canada's First Ministers to explore the
prospects of 'deregulation', the Economic Council of Canada
commissioned the 1 Westwater Research Centre at UBC to carry out the
environmental regulation component of ﬁhe Reference. For this purpose
Westwater commissioned six case studies 2 and three theme papers.3

In the case studies the attempt was made to understand

- how much environmental regulation is costing private industry

~and government

- how these costs are distributed between private and public

sectors

- whether costs and benefits of this regulation can be assessed

- whether overlapping and confiicting govérnment jurisdictions

cause serious inefficiencies

- how effectively knowledge and information are being used by

regulators

- how well are the public involved in regulatory processes

- Awhat can be done to improve the regulatory processes.v

When these studies were completed the task fell to me as Project
Director to write an Overview, summing up the results of the studies
and forming my own views about their conclusioﬁs and recommendations.
This Overview is now published by Westwater under the title

Environmental Regulation in Canada.4




The very clear answers supported by the case studies were as
follows:

- the administrative cost of environmental regulation is minimal,
both in the private and public sectors;

- operational costs are extremely difficult to quantify, but seem

3\

to be within the limits reported for other countries and noe
excessive in general

- much of these operational costs is redistributed from the
private sector to the public sector through the operation of
taxes and allowances

- it is likely that in general the benefits of regulation
substantially exceed costs; but this cannot be proved

- at the margin it is usually not possible to establish that the

benefits of a given control measure will outweigh its costs

- overlapping and conflicting jurisdictions do not impose serious

inefficiencies and sometimes, as in the case of fish and
forests, are beneficial

- the regulatory system fails to use knowledge and information

effectively

- the public is inadequately involved in the regulatory process

- legal enforcement procedures are ineffective

- bargaining characterizes the regulatory process.

What surprised me the most aBout the study results was the
pervading tone that we are caught in a process %here lack of
information, misinformation and uncertainty are the characteristic and
normal elements. As a lawyer, 1 have been trained in the positivist-

tradition, much like the physical scientist, the economist and the



engineer, to believe that issues can be reduced to identifiable and
manageable parts if only we try hard enough. Consequently this
— pervading tone runs counter to my professional biases.
‘But I should not have been surprised. It is in the nature of

***** man-caused environmental effects that dealing with them is
knowl edge-dependent in a special way. By definition they are the
unintended spillovers from purposeful activities, usually of a
commercial nature. As such, they must be identified and traced - -
their potential for harm must be measured and in many cases they cannot
- be clearly connected to any particular activity. Physical impacts on
land and water are difficult enough to monitor. But biological effects
are more complex, and most are not understood a£ all in terms of a
total ecology. Yet is is injury to natural life, including human
beings, that is most often the focus of environmental concefns.

Ideally, cause and effect relationships between the questioned
activity and the apprehended environmental harm must be established.
- With that knowledge the questions of al ternatives and mitigation can be
addressed. For this purpose a thorough understanding of available
technologies is required. But, since we are talking about government
regulation of the questioned activity, the question of social utility
must be answered as well. Given our'understanding of cause and effect
and of available al ternatives and mitigative technologies, should the
activity be regulated at all? Some attempt must be made to calculate
. the tradeoffs b.tween the benefits of the activity and the costs of its
regulation.

Nor does the need for inquiry stop here. Obviously an analysis of

costs and benefits in a broad social sense tells little about the
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impacts that will be felt by individuals. The distribution of costs
and benefits must be foreseen as well, because equity and fairness are
major societal values for which govermments carry special
reponsibility. Finally, the al ternate methods of accomplishing
regul ation, and the costs of these al ternatives, must enter into this
ideal decision-making.

Having identified these uncertainties as the central difficulty in
pollution éontrol regulation, I was perplexed to read in the Repoft of

the Parliamentary Sub-Committee on acid rain - "Still Waters: The

Chilling Reality of Acid Rain' - that there are no "serious

difficul ties'" in specifying emission standards or abatement
technologies with respect to SOx and NOx (pp.86.87). Either the
resul ts of our case studies were seriously at odds with this view or I
was misinterpreting this statement in the Report.

..Now I believe that the latter explanation is the correct one. To
explain this briefly (for I will come back to this later), specifying.
emission standards and abatement technology for SOx and NOx is easy
provided you put to one side the questions of benefits to be achieved
and costs to be borne. It was in this context that the Report says
there are no serious difficul ties. 7

| But the case studies make clear that, beyond any given
technological process, the uncertainties inherent in environmental .
regulation mean that standards, prohibitions and penalties.are normélly
displaced by negotiation and bargaining. Not only is the mode one of
negotiation and bargaining, but this mode is 'likely the only system
that can work in present circumstances" 5 and "the only one that can

cope with the uncertainties of environmental regulation in a practical

way." 6,
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This conclusion runs counter to the intuitive view that bargaining

is something which goes on because regulators are too weak or too venal
to enforce environmental standards. Since most environmentalists argue
for stricter standards, more rigorous enforcement and stiffer
penal ties, this finding requires further analysis and justification.
My purpose in this paper is to examine (1) what are the limitations of
science and technology in the context of government regulation; (2) why
are the traditional forms of regulation by prohibition and .penal ty
ineffective; and (3) what are the implications of these difficul ties

for regulating in a case such as acid rain?

The Limitations of Science and Technology in Government Regulation

Brought to a head by the recombinant DNA controversy, questions
about the legitimate role of science areipreoccupying scienée |
philosophers today.’ 1In the DNA case the question was whether even
pure scientific research should be regulated in the public interest.
More often the questions concern the application of new bio-science
technologies in fields such as pre-natal diagnosis or genetic
screening. In general, studies of science policy show that, on one
hand, the expectations of science as a source of solutions to human
problems ié unreal istically high and, on the other hand, thé,use of
science as a basis for decisions is unexpectedly low. It is remarkable
that three recent studies, two Canadian and the other American, both
reveal, contrary to our expectations, that scientific research and
analysis play relatively peripheral roles in government decision-making

in such fields as heal th and safety.8 It was not that regulators
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were not contfronted with scientific controversy. In the United States
study, institutional restraints were identified as limiting resort to
scieﬁce. In particular, legal requirements stood in the way of
scientific decision analysis.? Uncertainty al so undermines the use
of science. '"Since scientific evidence remains uﬁcertain, regulator's
need a way to deal with this uncertainty just as much as they need -
better scientific evidence."10 yithout systematic methods for
taking account of uncertainty, the tendency of the regulator is to
obscure the fact that scientific controversy exists. This tendency in
turn reinforces the public's unrealistic expectations that science and
technology can supply the answers. Closely related to the uncertainty
problem is the fact that scientific conclusions, when they are applied
to solvihg human problems, invariably incorporate a range of wvalue
judgements. If these are acknowledged, the tendency of the pragmatic
professional is to say that, since the issue involves value questions,
it might as well be confronted as a political choice without the need
for an expensive and time-consuming scientific analysis.

Al ternatively, the regulator may ignore the value question and carry
forward the pretense that his decision is a purely technical one. 1In

this case it is better not to pursue the scientific inquiry too far! —

Why Enforcement by Prohibition

and Penalty is Ineffective

Debate 1is iong standing about the appropriateness of prohibitions
and penal ties as instruments for gaining compliance with regulatory
goal s of government where the offending conduct lacks the moral —
turpitude that we normally associate with cfiminal conduct. On one

hand it is argued that the criminal law and procedure are placed in
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disrespect when employed indiscriminately as compliance mechanisms
without regard to fault or misdeed.ll They are seen to be too
heavy handed, to encourage unnecessary evasion strategems, and to
operate haphazardly because of the safeguards (loopholes) that are
designed for the serious offences with which the criminal law 1is
intended to deal. Or, if prosecution and penalty are successfully
imposed, the inappropriate criminal nature of the process is seen as
vindictive, stimulating behaviour resentfui of law and order. On the
other hand, regulatory requirements are often onerous, penalties must
be proportionate and procedural safeguards are neceésary to protect the
citizen from an overreaching bureaucracy. 12 Besides, the criminal
law and procedure are there apd ready to be used. So why not use them,
especially since a substantial number of regulatory offences do cross
the border into truly criminal territory.

The Law Reform Commission of Canada, in its Report 3, Our Criminal

Law!3, takes the position that "regulatory offences should be

.excluded from the Criminal Code, should involve no stigma, and should

not be punished by imprisonment'". An éxceptidn would apply in the case
of intentional and serious breach of a regulation amounting to a real
crime such as fraudulent violation of weights 'and measures regulation.

But these arguments about the appropriate use of criminal law are
not the arguments that one hears with respect to environmental
regulation, particularly in_relation to pollution control. Rather,
when the emotional rhetoric about the evils of.pollution dies down, the
ensuing debate Qill be characterized by frustrated consensus that
regulatory controls are not working. The environmentalists blame weak
and uncommitted enforcement agencies while the regulators plead

technological and economic constraints. The economists believe that



they have the solution if only discharge or pollution rights could be
traded in a market place, knowing'che while that two decades of theory
have failed to achieve a viable pollution rights system in Canada or
the United States.l%

There are fundamental reasons why criminal law enforcement
procedures are inappropriate. In all branches of obligation the common
law requires a sufficient degree of certainty in specification of
defaul ting conduct so that_a finding of fault can be based on known
criteria. This is as necessary for the adjudicating tribunal as it is
fair to the alleged offender because otherwise the tribunal can rely
only on unbridled discretion without ény basis for an
objectively-determined judgement, which is the essence of impartiality
in such decision-making. Where criminal sanctions are involved the
required standard of certainty is at its highest for obvious reasons.
This means, in the case of pollution, that the ingredients of a
pollution offerice must be specified with certainty in advance of any
prosecution.

But that is not all. It is of the essence of the criminal law that
any offence be of general application to a class of potential
offenders. It is a truism that punishment must fit the crime, but we
do not tailor the crime to fit the individual. Consequently, the
offence that is specified with certaihty musﬁ be one that applies to a
class of polluters and not one that is separately defined for each
individual pollutér. Finally, the criminal law, as the heaviest hand
of the state, depends more than other branches of the law on a rational
relationship between apprehended harm and the weight of legal

consequences.




Mow we can define the series of dilemnas confronting the effort to
use the criminal law and procedure to sanction pollution offences.
First, because of our limited knowledge of natural systems and of the
effects of introducing new substances or initiating new processes into
the environment, it is virtually impossible to define the ingredients
of offences in a way that is specific to the harm done. It is
generally acknowledged that pollution standards ought to be ambient
standards that are indicia for actual harm done to the specific
environment affected. But bedause our science and technology usually
cannot provide these ambient standards, we can achieve certainty iﬁ
~creating offences only by specifying point discharge standards - i.e.
so many parts per million of the pollutant measured at the end of the
stack or discharge pipe. If such point discharge standards are
specified for a particular operating plant such as a smelter, we offend
the principle that cfimes musﬁ nbt be tailored to individuals. If we
then fall back on point discharge standards of general appliction we
produde either meaningless or'irrational resul ts. The meaninglessness
is wusually disguised by a statemént that the standards are to take
effect only as guidelines. Then the bargaining begins to achieve
either an exemption from the standards for a particular plant or a
specification of new standards to be tailored to the specific plant
operation by the terms and conditions of a pollutibn control permit or
licence. Those charged with this taék - making rules for a particular
plant operation - are bound to see their task, not as creating and
enforcing criminal law, but as ongoing regulation of an industry.
Because the pollution is part of a beneficial production technology and

because control of pollution is itself an evolving technology,
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rationality requires the regulator to make trade-offs both between the

costs and benefits of the abatement procedures and between what can
reasonably be accomplished now and what can be left to be accomplished
at a future date.

To sum up, the knowledge gaps about environmental cause and effect,
the uncertainties about abatement technologies, the difficul ties in
calculating costs and benefits, and the persistence of the environment
in being unique at any given time and place combine to produce a state
of affairs where it is virtﬁally impossible to specify a pollution
prohobition and penal ty that will meet criminal law tests of certainty,
generality and rationality. Hence a bargaining mode!.

Some Comments on the Acid Rain Controversy

Again, these conclusions are at cross purposes with the
parliamentary report. It argues for national emission standards for
point source discharges (Recommendation 23), higher penal ties, a
special environment enforcement tribunal, additional prosecutors, class
action suits and private prosecutions (Recommendations 26 and 27).

Were it dealing with "midnight dumpers'" who poison our rivers, there
would be no disagreement. But the Report is dealing with automobiles,
power plants and factories, and I do disagree.

A sociologist from S&racuse University, Dr. Allan Mazur, studies.
the phenomena of protest movements, using‘media coverage as an
indicator. He shows that acid rain, like most such crises, was first
rebognized in scientific journals - as recently as 1975 in North
America. It vaulted into popular focus with unprecedented speed,
hitting peaks which only nuclear issues had previously scaled. Already
the peak has passed and the curve is on a downward slope. One question
in the mind of Dr. Mazur is whether the decline will be as spectacular
as the rise - not likely, because the phenomenon of acid rain, itself,

will not disappear!
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Why this spectacular rise? After all, "acid rain" is really only a
new name for air pollution. We have taken lung cancer and respiratory
disease in our stride. Does "acid rain" somehow conjure visions of
apocalypse? - of a Heévenly retribution taking a toll of life in our
lakes? Whatever psychological underpinnings this fear of acid rain may
have, there is one contributing factor of more prosaic origin. No
previous pollution issue in Canada has involved government in the
forefront of incitingjpopular concerns. Through four ministers and two
governments since 1975 the federal Ministry of Environment has
maintained a steady media barrége, extending its message into the
United States. I do not deny the serious potential of the acid rain

phenomenon - along with other mega-environmental concerns such as the

‘greenhouse effect of Cbz, the interference with the ozone layer, the

disposal of toxic waters and nuclear arms proliferation. But I am
driven to explain the acid rain campaign, at least in some substantial
part, as self—ser&ing and self-deluding. |

For federal officals, the acid rain controversy takes the heat off
other environmental issues. It's a convenient issue because the
targets are non-federal responsibilities - smel ters aﬁd powerrplantsi
which are provincially regulated - andvthe United States. Federal
ministers can indeed sound self-righteous. For the federal bureaucracy
there is a potential payoff as well. Now that tﬁe Department of
Fisheries and Oceans has cut its sybling ties withvEnyironment,.there
1s a need for new legislation that will give Environmént the clout that

exists in the Fisheries Act but is lacking in the provisions of the

Clean Air Act and the Canada Water Act. A sense of national emergency,

or at least of national concern, is essential for both political and

constitutional reasons if Parliament is to take control over
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interprovincial air and water quality. For air, federal control is
exactly what the Parliamentary report recommends (Recommendation 23).

The self-delusion is the emotional high we gain out of blaming the
Americans and labelling INCO and Ontario Hydro as criminals for
emitting the offensive oxides. It helps to assuage our personal guilt
over polluting automobiles and excessive consumption of energy and
metal s. |

Raising public consciousness over acid rain has been essential and
the hype may have been necessary but my concern is that' these measures
will have been in vain if we do not bring effective measures to bear on
the §roblem. It is here that I believe we are going seriously wrong.
The question involves the basic stance that we should adopt in our

approach to environmental regulation.

In a recent article entitled Acid Precipitation in North America:

The Case for Transboundary Cooperation 13, Professors Douglas

Johnston of Dalhousie and Peter Finkle of the University of Victoria,
masterfully assess the scientific dimensions of the problem and the
steps taken in Europe and North America to deal with it. In two brief
paragraphs they describe what they identify to be a major shift in the
approach to environmental regulation in Canada. They say that the
"orthodox management approach'" that "involves a major technical and
scientific effort" and aims to establish controls which are
"economically appropriate to the contempiated harm', is now discredited
because of undue delayvand of abuse by those opposed to strict
regulation. I quote:16,

"The emphasis on adjusting the degree of control on emission

sources to the regional air quality and the costs of abatement

can, and generally does, result in inadequate control
standards’.
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I find this projection of a new regulatory style in Canada to be a
startling and alarming one. It likely explains why the Parliamentary

Report found that there would be no serious difficulties in prescribing

uniform control standards and abatement technologies for SOx and NOx.

For, if you eliminate science, disregard regional air quality
requirements and ignore coéﬁs, technical solutions are simple - just as
simple as the "tall stack" technology of the 1950's and '60's.

I must conclude on a éonstructive note and give an al ternate set of
prescriptions. These, 1 believe, are firmly supported by the case
studies: |

(1) Stop looking for scapegoats - it is our needs and wants -
yours and mine - that are the root of the problem.

(2) Don't abandon science - and the search for technology that
does try to identify the specific harm with the appropriate
technology to deal with it. Also there must be a search for
new strategies of science that will enable us to better cope
with the uncertainﬁies that cannot be resolved.

(3) It is environmentally unsound to ignore costs, which is
another word for the trade-offs that cannot be avoided in an
holistic and interdépendent environment. It is unjust to
ignore the question of who pays these costs.

(4) Finally, face the fact that even if uniform strict standards
enforced by severe ﬁenalties are set, the resulting process
wili likély resolve into a bargaining and negbtiating one. At
least, that is what has happened with ss5.33(2) of the federal

Fisheries Act and with the provincial pollution control

statutes, and that's what the case studies document.
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My belief is that if environmental regulation is seen in its true
nature, much can be learned and applied to improve the process. The
bureaucrat as bargainer is not well understood and infrequently
studied. How is his mandate actually defined? What are the
jngredients of his bargaining power? What kind of instruments other
than regulations and criminal sanctions might he use? How are
arbitrary and excessive use of power to be restrained? And possibly
most difficult - how does the bureaucrat avoid being outgunned and
overreached by those he regulates?

These are issues to which environmentalists can profitably turn

their analytical talents.
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FEDERAL/PROVINCIAL CONSULTATIVE PROCESS
IN THE FORMULATION OF A
TRANSPORTATION OF DANGEROUS GOODS PROGRAM

I WOULD LIKE TO SPEAK TO YOU NOT ONLY ABOUT FEDERAL/

PROVINCIAL CONSULTATION AS IT OCCURRED IN THIS PROGRAM,_

BUT ALSO THAT PROCESS AS IT OCCURRED WITHIN THE PROVIN-
CIAL GOVERNMENT AND BETWEEN THE PROVINCIAL GOVERNMENT
AND MUNICIPAL GOVERNMENTS.

TO START WITH, THE FEDERAL/PROVINCIAL PROCESS. AS YOU
HAVE HEARD FROM DUNCAN ELLISON, THIS PROCESS BEGAN BACK
IN 1973-74 WHEN THE TWO LEVELS OF GOVERNMENT WERE
CONVINCED OF THE NEED FOR UNIFORM CANADIAN REGULATION

- COVERING THE TRANSPORTATION OF DANGEROUS GO0DS.  THE

FIRST ATTEMPTS AT DRAFTING LEGISLATION WERE MET WITH
PRETTY SOLID OPPOSITION- BY THE PROVINCES.  THIS WAS
BECAUSE OF OUR PERCEPTION THAT CONSTITUTIONALLY THE
FEDERAL GOVERNMENT DID NOT HAVE THE JURISDICTION TO
“COVER THE WORLD® AS THEY ATTEMPTED. INITIAL FEDERAL
ARGUMENTS THAT THE LAW WOULD BE VIEWED AS CRIMINAL LAW
AND THEREFORE THEY, THE FEDERAL GOVERNMENT CLEARLY HAD
JURTSDICTION WERE NOT ACCEPTED. THE PROVINCIAL VIEW
WAS THEN, AND STILL REMAINS TODAY, THAT WHAT WE ARE
DEALING WITH IS TRANSPORT LAW AND THEREFORE REALATIVELY

CLEAR LINES OF JURISDICTION EXIST.

o
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| WHILE WE DID NOT CONVINCE THE FEDERAL GOVERNMENT OF OUR
POSITION, AND STILL HAVEN'T, THROUGH .THE NEGOTIATION
PROCESS WE WERE ABLE TO CONVINCE THEM THAT RATHER THAN
APPLY THE FEDERAL ACT TO AREAS OF PROVINCIAL RESPONSI-
BILITY THEY ALLOW THE PROVINCES OPTIONS OF ADOPTING,
INTO PROVINCIAL LAW THE SAME OR SIMILAR STATUTES. THE
FEDERAL  GOVERNMENT HOWEVER, IN SUBSECTION 32(4),
DO RESERVE THE RIGHT TO PROCLAIM THE ACT TO COME INTO
FORCE IN ANY PROVINCE SHOULD NO SUCH AGREEMENT BE
REACHED.

THE CONSULTATIVE PROCESS HAS CONTINUED BOTH THROUGH A
FEDERAL/PROVINCIAL COMMITTEE .AND BI-LATERAL NEGOTI-
ATIONS TO THE POINT WHERE MOST PROVINCES HAVE OR ARE
ABOUT TO FINALIZE PLANS FOR THE ADOPTION OF THE
REGULATIONS WHICH, ~ I BELIEVE, ARE ACCEPTABLE TO THE
FEDERAL GOVERNMENT SO THAT I DO NOT SEE ANY USE OF SUB-
SECTION 32(4) BEING MADE.

THE MAJORITY OF PROVINCES WILL BE DOING THIS BY
PROVINCIAL STATUTE, SUCH AS THE DANGEROUS GOODS TRANS-
PORTATION ACT WHICH RECEIVED ROYAL ASSENT IN ONTARIO IN
LATE 1981. TO MAKE CLEARER EACH GOVERNMENTS® ROLE IN
THE PROGRAM, ADMINISTRATIVE AGREEMENTS ARE BEING
NEGOTIATED BETWEEN EACH PROVINCE AND THE FEDERAL
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GOVERNMENT FOR THE IMPLEMENTATION AND ADMINISTRATION OF
THE PROGRAM. IN ONTARIO, AS AN EXAMPLE, THE PROVINCE
WILL BE RESPONSIBLE FOR HIGHWAY TRANSPORTATION, AS
CONTAINED IN OUR NEW ACT, PLUS SEVERAL OTHER AREAS,
SUCH AS STATIONARY STORAGE AND TRANSFER FACILITIES OF
GASOLINE AND PROPANE PRODUCTS AS THEY ARE NOW UNDER
EXISTING PROVINCIAL STATUTES, WITH THE FEDERAL GOVERN-
MENT HAVING RESPONSIBILITY FOR THE OTHER MODES AND MOST
SHIPPERS ACTIVITY. THIS DIVISION OF RESPONSIBILITY IS
DETAILED IN THE AGREEMENT I JUST MENTIONED WHICH IS NOW
VERY CLOSE TO COMPLETION. I AM VERY HAPPY TO SAY, THAT
WHILE NOT ALWAYS AGREEING, THE CONSULTATIVE PROCESS
BETWEEN OUR TWO LEVELS OF GOVERNMENT, HAS WORKED EXTRE-
MELY WELL WITH A MAXIMUM AMOUNT OF CO-OPERATION FROM
BOTH SIDES.

NOW, THE REGULATIONS AND THE CONSULTATIVE PROCESS. LET
- ME BEGIN THIS PORTION OF MY REMARKS BY SAYING THAT
- THERE- EXISTS NO AREA OF TECHNICAL EXPERTISE WITH MY
MINISTRY, WHICH INCIDENTALLY WAS GIVEN THE LEAD
MINISTRY ROLE FOR ONTARIO, BY CABINET ORDER, IN THE
MEGOTIATION PROCESS. IN RESPONDING TO THE MANY DRAFTS
WE DID NOT CONCENTRATE IN THAT AREA, LEAVING IT TO MR.
ELLISON’S EXPERTS AND INDUSTRY.  PROVIDING THOSE TWO



_4_

GROUPS AGREED THE PROVINCE OF ONTARIO WOULD ACCEPT THE
OUTCOME. OUR AREA OF IMPUT WAS AND CONTINUES TO BE,
THE SIMPLICITY, OR LACK THEREOF, AND THE ENFORCIBILITY
OF THE REGULATION. BY THE VERY NATURE OF THE BEAST,
COMPLEXITY IS BUILT IN.  WHEN YOU CONSIDER THE
REGULATION COVERS 9 CLASSES, SOME 20 SUB-CLASSES OR
DIVISIONS, APPROXIMATELY 2600 INDIVIDUAL PRODUCTS, &
MODES OF TRANSPORT, SHIPPERS, CONSIGNEES, WAREHOUSEMEN,
FREIGHT FORWARDERS PLUS AN INTERFACE WITH INTERNATIONAL
REGULATIONS, YOU CAN READILY SEE THAT COMPLEXITY IS
INHERENT NO MATTER HOW YOU WRITE IT. HOWEVER, OUR MOST
SERIOUS CONCERN, AND THE ONE WHICH HAS TAKEN MOST OF
OUR ENERGIES IN RESPONDING TO THE FEDERAL DRAFTS, IS
THAT OF ENFORCIBILITY. WE MUST INSIST ON HAVING A
REGULATION THAT INDUSTRY AND THE CARRIERS CAN COMPLY
WITH. IF A REGULATION IS SO COMPLEX THAT THOSE SUBJECT
T0O ITS PROVISIONS CANNOT COMPLY BECAUSE OF THIS
COMPLEXLIY THEN YOU MAY AS WELL NOT HAVE REGULATION.

OF COURSE WE DO NOI KNOW HOW EFFECIIVE We HAVE BEEN AND
WE WILL NOT KNOW UNTIL IHE REGULATION APPEARS IN PART 1

OF THE CANADA GAZETTE. IF WE HAVE NOT MET WITH SUCCESS
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WE MUST THEN DECIDE WHETHER OR NOT TO JOIN THE PUBLIC
DEBATE. EVEN IF WE DON'T, WE WILL STILL CONTINUE, BOTH
THROUGH THE FEDERAL/PROVINCIAL COMMITTEE I ALLUDED TO
EARLIER AND BI-LATERAL DISCUSSIONS WITH THE FEDERAL
GOVERNMENT .

I WOULD LIKE NOW TO SAY SOMETHING ABOUT THE EFFECT THIS
PROGRAM HAS HAD ON ONTARIO AGENCY RELATIONS AND EFFORTS
WITHIN THE PROVINCIAL GOVERNMENT TO RESPOND TO THE
FEDERAL INITIATIVE.

EARLY IN THE PROCESS, THERE WERE 11 EXISTING ACTS
ADMINISTERED BY 7 MINISTRIES WHICH WERE IDENTIFIED AS
BEING IMPACTED BY THE NEW PROGRAM. DISCUSSIONS BEGAN,
WITH M.T.C. AS IHE INITIATOR WITH EACH OF THESE
MINISTRIES. EACH PROVINCIAL ACT HAD TO BE ANALYSED AND
COMPARED WITH THE FEDERAL ACT. THE SAME, OF COURSE WAS
DONE WLIH AITENDANI REGULATIONS. AT THE END OF THAT
EXERCISE WE WERE LEFT WITH 6 ACTS WHICH DEFINITELY WERE
IMPACTED.  THESE WERE-THE HIGHWAY TRAFFIC ACT, THE
GASOLINE HANDLING ACT, THE ENERGY ACT, THE FIRE
MARSHALL’S ACT, THE PESTICIDES ACT AND THE ENVIRON-
MENTAL PROTECTION ACT. NEGOTIATIONS WERE THEN STARTED
WITH EACH OF THE MINISTRIES RESPONSIBLE FOR THE
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ADMINISTRATION OF EACH OF THOSE NAMED ACTS. DECISIONS
HAD TO BE MADE REGARDING WHICH PARTS OF THESE PROVIN-
CIAL ACTS WERE TO BE ALLOWED TO CONTINUE IN FORCE AND
WHICH WERE TO BE PRE-EMPTED BY THE TRANSPORT OF DANGER-
0US GO0ODS ACTS, BOTH FEDERAL AND PROVINCIAL. — MANY
POLICY DECISIONS WERE MADE, WITH SEVERAL BEING RESOLVED
AT THE CABINET LEVEL. BUT SUFFICE TO SAY, LIKE THE
EXPERIENCE WE HAD WITH THE FEDERAL GOVERNMENT, THIS WAS
PRODUCTIVE TO THE POINT WHERE NOW I BELIEVE, WE HAVE
THE GROUNDWORK LAID FOR A VERY SUCCESSFUL PROGRAM.

MY FINAL COMMENTS ARE REGARDING THE THIRD AREA OF THE
RESPONSE -.... THAT OF THE INVOLVEMENT OF MUNICIPAL
GUVERNMENIS. QUIIE EARLY IN THE PROCESS 11 WAS EVIDENT
THAT MUNICIPALITIES MUST BE INVOLVED IN THE PROCESS.
THESE ARE THE PLACES WHERE DANGEROUS GOODS ARE MANU-
FACTURED, PROCESSED, CONSUMED AND THROUGH WHICH THEY
ARE TRANSPORTED. THEIR INPUT WAS ESSENTIAL; LET US NOT
FORGET MISSISSAUGA-

IN ONTARIO, WE CHOSE TO DO THIS BY INVITING MUNICIPAL
ASSOCIATIONS TO JOIN US, IN COMMITTEE, TO DISCUSS THE
PROGRAM AND SPECIFICALLY TO ASCERTAIN WHAT THEY THOUGHT
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THEIR INVOLVEMENT SHOULD BE. MEETINGS WERE HELD ONCE A
MONTH OVER THE PAST YEAR DURING WHICH PROVINCIAL AND
FEDERAL OFFICIALS APPEARED TO ADVISE AND GUIDE THE
COMMITTEE IN ITS DELIBERATIONS. THIS HASYPRDVED T0 BE
A VERY SUCCESSFUL EXERCISE- NOT ONLY DID IT ALLOW THE
MUNICIPALITIES TO BECOME AWARE OF THE PROGRAM, BUT THEY
BECAME INVOLVED AND CONSIDERED THEMSELVES TO BE PART OF
THE PROCESS, WHICH THEY WERE. THE COMMITTEE FILED A
REPORT WITH THE MINLSTER OF MUNICIPAL AFFAIRS AND HOUS-
ING WHICH CONTAINS MANY RECOMMENDATIONS RANGING FROM A
REQUEST TO ALLOW THE DESIGNATION OF DANGEROUS GOODS
TRUCK ROUTES TO BEING GIVEN CERTAIN RESPONSIBILITIES IN
THE AREA OF EMERGENCY RESPONSE. THE PROVINCE IS NOW
ANALYSING THOSE RECOMMENDATIONS, SOME,WHICH'IF ACCEPTED
WILL MEAN FURTHER LEGISLATIVE AMENDMENTS, AND A
RESPONSE TO THE REPORT WILL BE FORTHCOMING IN THE VERY
NEAR FUTURE.

[ WOULD LIKE 10 CONCLUDE BY SAYING THAT FROM AJGOVERN-
MENT POINT OF VIEW, EVEN THOUGH WE DID NOT ALWAYS AGREE

WITH CERTAIN FEDERAL ACTIONS, NOR THEY WITH PROVINCIAL

ACIIONS, THAI THE PROCESS HAS BEEN A HIGHLY SUCCESSFUL
EXERCISE, OR PROCESS, IN INTER-GOVERNMENTAL CO-
OPERATION. I HOPE IT CONTINUES WHEN THE PROGRAM IS
ACTUALLY PUT INTO PRACTICE.

THANK YOU.
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THE STRUCTURE OF CANADIAN TRUCKING ASSOCIATION

The CTA is a federation of seven regional(provincial) associations -
with affiliated organisations in the two territories -~ which together

represent most of the 14,000 for hire trucking companies in Canada.

All members of regional asscoiations can avall themselves of the CTA's

services which are funded by the local associations.

Unlike most other industries, trucking is not dominated by a few gilants
controlling an overwhelming proportion of the business . Instead it
is comprised of a large number of small to intermediate size companies.
Consequently, it is essential for the CTA to be able to represent the

diverse interests of such companies which, because of their size, ofter

'lack time, money and resources to participate fﬁlly.

The CTA's has a Board of Directors which deals with general policy
matters and a National Standards Councils which deals with the uniformi
and compatibility of various provincial, national and international
regulations. Both of these policy groups include at least two
representatives from each region with one usually being the local
associlation manager and the other a carrier. In addition, as required,
specialised sub-committees - . such as the Dangerous Goods Committee -
are set up with evéry effort made to ensure regional representation.

To encourage full participation by all sizes of carrier, the CTA covers
the travelling and accomocdation expenses of regional representatives.
Also meetings are rotated between different parts of the country to
facilitate participation. Consequently, the CTA can Jjustifiably claim

to represent the varied interests of a diverse industry.
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The highway transport industry, falling under a mixture of federal

and provincial control, has for a long time suffered from non-uniform
regulations concerning, Licehsing, Weights, Dimensions, Sales Tax,

Fuel Tax, Vehicle Inspections, etc... However in the past five years
there have been considerable improvements in many of these areas

(CAVR, IF1, Uniform Bill of Lading) which can Gtz attribdted both to

the efforts of the CTA Standards Council and to an increased willingnes
on the part of the different provinces to work together. This
co-operation must continue since there are still many pfoblemsv

unresolved.




DANGEROUS GOODS REGULATIONS - THE BACKGROQUND

is in other areas,the industry has beenrsubject to a variliety of
non-uniform dangerocus goods regulations which have increased in
number and complexity with every serious transportatiqn incident.
This has been of concern to the industry since the late 1960's
and we are on record from that time as being fully in favour of a

Uniform Dangerous Goods Code.

Obviously, the producfion of a comprehensive code is a considerable
undertaking and so plagiarism of the tried and tested US. Codé (Title 4%
was the obvious route, especially since some 70% of our foreign trade
is with the US. From 1972—;974 a Government-Industry committee worked
on the Canadianisation of Title 49. However in 1974, on the election
of Canada to the UN Committee of Experts on the Transportation of
Dangerous Goods, Transport Canada (DOT) became more inclined to the
IMCO-UN rules than to compatibility with our major trading partner.
With this change in policy there was no apparent progress for

a couple of years whilst Transport Canada started again from scratch
and based its code on the IMCO-UN rules. This change of direction

was understandably opposed by a section of our industry. However since
we did not want delay the code - any code.— we finally agreed not to
oppose the change as long as certain conditions were met. These were
that:

1) there would be arrangements'for reciprocity with the US.

2) the Code would be an improvement on Title 49 (ie comprehensible)
3) it would apply to shippers, carriers and receivers alike

4y it would be uniform across Canada and allow compatibility for all
modes.
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The first draft of the 'new' Dangerous Goods Code was distributed

in 1977 and since that time we have seen 4 drafts with the last

being issued in October 1980.

Concurrently with this we have seen a deluge of other regulations
concerning dangerous goods emanating from a variety of departments

of the different levels of government.

Because of the slow development of the Canadian Code most of the

Canadian trucking industry has voluntarily adopted the US. regulations
This however gives us considerable problems since we have to encourage
and train shippers to meet foreign requirements when there 1s no legal

obligation for them to do so.

You may have noticed recently that trucks are now being placarded with
Product Identification Numbers rather than words. This 1s a result
of changes in the US. regulations and is not directly related to the

efforts of Transport Canada.

To conclude I wish to repeat that - despite what the Mayor of Mississat
might say - the trucking industry has been on record for many years as
consistently supporting the production and implementation of a Uniform
Canadiaquangerous Goods Code. There have been a variety of excuses

for the slow progress: Translation into French, Translation into legales
Economic Impact Studies, etc.. We have indicated that we are prepared

to be flexible in our approach if it will expedite the affair. However

to date note of the delays are of our makihg.




THE DEVELOPMENT OF THE INDUSTRY'S POSITION

4 comprehensive Dangerous Goods Code - even in its simplest form-

is by necessity a complex undertaking. No one person can reasonably

be expected to fully understand all of the ramifications of such a

Code and so the work has to be delegaﬁed to a nunmber of specialists.
There is no doubt that thé Transport Canada personnei have, whilst
writing the code, become experts in theilr respective areas. However,
this dependency on a few individuals could cause problems with
consistency of interpretation of these complex hules if these people

should move to greener pastures in the future.

Because of the complex technical nature, the CTA formed a special
sub-committee to develop an industry position on the various dangerous
goods regulations. Fortunately, we were able to limit our committee

to eight members and still represent all regions and types of trucking.

4 meeting of the Dangerous Goods Committee would be convened two or
three weeks after the publication of each new draft of the Code. The
meeting would last two full days and the Code would be studied clause

by clause.

First we would agree on what was a literal interpretation of the clause
and then we would discuss its desirability, feasibility and practicalit:
The only occaslon when we would impute an intent would be if something
was 1lnexplicably omitted and then we might assume that the omission

was intentional. For example Bill C-25 defined 'means of transport’

as 'any vehicle, aircraft,waterborne craft or other contrivance'. We

were suspicious as to why railway wagons were not specifically included



especially since the railways always seem reticient about accepting
uniform intermodal regulations. Also Bill C-25 only applied to
people "handling and transporting dangerous goods" which in our
opinion left an enormous loophole for the many shippers who do not
physically handle their products. I should add that both ¢of these _

"defects have now been remedied.

The most difficult part of the process was agreeing on a literal
interpretation. Often our committee would read two divergent meanings
into a particular clause and on requesting clarification from Tfansport
Canada we would obtain a third interpretation. There were sections

of the code which, even after considerable study, remained incomprehen-
sible to us. Part of the problem was inconsistent terminology which
stemmed from the composite nature of the Code. Emergency Response‘
Forms would suddenly become Actibn Forms and Partially Regulated Goods
could, at the turn of a page, be transformed into Other Regulated

Materials.

Qur finalized submissions on the draft Code were divided into two
parts. The first part would contain a general overview and points
of major concern whilst the second would contain detailed comments

to support cur case.

With regard to developing general policy statements or alternative
proposals to unacceptable requirements the qommittee used the

'Straw Man' approach. The most capable person would write the




proposal unassisted and then the committee would pull it apart
and modify it until it was acceptable to all. This approach
proved to be the most efficient way of reaching a consensus within

the severe time constraints.

The submissions on the Act 1tself were developed by the CTA's
executive director (a lawyef), siqce.it was a legal rather than
technical document, and then studied by the Dangerous Goods Committee.
This was a wise move since the Act contains many legal pitfalls for
the trucking industry which would probably have not been grasped by th
technically oriented committee. For example: the réversal of onus

of proof of negligence, the criminal ﬁature of the offences, the fact
that an employee may be charged with an offence without the company
being charged, the open-ended civil 1liability that the industry
already faces even though the code of regulations is not in effect
{i.e. The tfansporter has a liability even though the shipper is not

yet required to describe his product).

The finalized submissions on the Act énd Code were distributed to the
CTA's Board of Directors, The Standards Council and the Regional
Associlations for approval. Invariably they were accepted as written,
with few comments, which seems to indicate that the Dangerous Goods
Committee did an excellent job of representing the industry's feelings.
On the other hand, it might indicate that anything is better than being

obliged to read a draft of Transport Canada's Dangerous Goods Code.



INTERACTION WITH TRANSPORT CANADA

Fortunately, despite differences of opinion, we have managed to
retain a fairly cordial relationship with Transport Canada. We

can'usually understand their problems if not their solutions. —

Certainly we have no complaint about the amount of consultation.
Indeed at one stage we suspected that it was a deliberate strategy
to snow us under with paper so that we would stop reading it. (It

almost worked).

Whenever we would raise a specific éoncern we would be brushed off with
a statement such as "this is modified in the next draft" (which we
would nbt have, at that point, received). The next draft would R
indeed be different except thatvthe problem would not be solved?
only modified. It is virtually impossible to reach an agreement on
anything without starting from some common ground. To make things
even more difficuit Transport Canada has a marvellous capacity to

confuse in the process of explaining.

Despite considerable 'consultation' and a non-adversarial relationship
we feel that we have not had much influence on the code to date.
Perhaps other groups with diametrically opposed views feel the same e

way.

The US. DOT. used Transport Canada's early proposals as a justification
for requiring Product Identification Numbers to be marked on placards.

International Uniformity with enacted regulations is usually desirable




but it must not be used to obtain something which 1s domestically

- unacceptable.

Because of the complexity of the legislation and the large number
of interest groups there 1is certainly need for improvement in the
quality of consultation. In particular a procedure must be estéblished

by which the respective merits of opposing viewpoints may be judged.
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INTERACTION WITH PROVINCIAL AND MUNICIPAL GOVERNMENTS

The trucking industry has also had considerable contact with both
provinclal and municipal governments concerning a variety of dangerous
goods regﬁlations. The problemé encountered were essentially the

same as with the federal government. Sometimes they would agree that
certain requirements were impractical- even impossible - but they
would not modify their proposals nor tell us how we might achieve

compliance.

VOur major problem with provincial and municipal proposals stems from
vague definitions which leave considerable doubt as to how the rules
would be applied. Sometimes attempts would be made to reassure us
with statements implying that the particular section would nop be»

strictly enforced. However we would always make literal interpretatior

of the proposals and would assume that they would be fully enforced.

Unfortunately legislation writers, for some reason,are unable to

write regulations which are clear, concise and unambiguous.to the
people who must comply with them. The indications are that frequentl:
even the people who are required to enforce regulations have problems
interpreting them. This applies to all levels of Government and is

also a problem in the US. DOT.

Chapter 36 Section 25 reguires the federal and provincial governments
to come to an agreement for the application of the Federal Act to
provincially regulated trucking. What the proposed agreement seemed

to do was to apply a Provincial Act to federally regulated trucking.
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If I have misunderstood the agreement I make no apologies. The
proposal was badly written from a communications point of view

with multiple negatives in a single sentence. For example:
Interprovincial trucking was'described as "transport other than
that which does not extend beyond the limits the Province of
Ontario. To teést the agreement's readability I applied the Gunning
Fog Index and found that it should be easily understood by someone

with 42 years scholarity.

Sometimes dangerous goods regulations are-sprung upon us in disguise.
In 1979 the Ministry of Consumer and Commercial Relations gazetted
regulations under the title 'Notice of Intent to Regulate Existing
Buildings'. To our surprise a section hidden in the middle contained

detalled requirements for tank trucks.

Occasionally regulations purporting to improve safety are little more
than a thinly disguised public relations exerciée. For example, the
Ontario MTC has proposed additional stringent inspection standards
for road tankers when (1) its own surveys show thatthesevehicies are
generally better maintained than others and (2) the transport of
dangerous goods has no significant effect on the numbers of highway

deaths or injuries.

If Governments were required to write regulations and their justificatio
in a clear unambiguous manner it would considerably reduce the burden

on industry and indeed 1t would facilitate enforcement.
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INTERACTION WITH OTHER INDUSTRY GROUPS

An area of great concern to the trucking industry 1s the transport
of packaged dangerous goods. At the suggestion of Transport Canada
the CTA ccmmittee met with a shipper group from the Retail Council

who apparently held diametrically opposed views.

This attempt at reconciling our differences was a total failure

for two simple reasons:

1) The CTA position was based on a literal interpretation of Draft 3
whilst the shippers was based on what Transport Canada had saild
was the intent of Draft 3 (The intent differed considerably from
the literal interpretafion). .

2) The CTA's problems related essentially to retail goods Sold in
hardware stores whilst the shipper group represented drug, |

cosmetic and grocery stores.

Our position, proposals and acceptable alternatives were all rejected
out of hand and no concrete counter proposals were offered. Despite

th

(]

fact that our position on this issue has been clearly set out
in writing it has been consistently misrepresented by both the shipper
and Transport Canada. We found this reactior surprising since we

thought that our proposals had many advantages for all parties.
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CONCLUSIONS

Whilst the time spent in consultation with the various governments
has been more than ample the results were less than might reasonably

be expected.

The CTA has tried to deal in the written rather than the spoken word.
We have found that by preparing written positions we clarify our ideas
in our own minds and also provide a concrete base for negotiation.
Invariably negotiations fail because of the lack of a cocmmon, agreed
starting'poinﬁ which allows one or both parties to modify their
arguments in mid-stream. However it is essential that any such

written positions be clearly expressed in simble, unambiguous terms.

Governments, if they genuinely desire meaningful input, must write
regulations in a form understandable by those to whonm they apply.
Also where certain requirements are shown to be impractical then the

problem should be directly addressed and resolved.

A study in the US. concerning Title 49 has indicated that a major

reason for non-compliance is a failure to understand the requirements.

Since the raison d'étre of dangerous goods regulations is safety, it
is extremely important that such legislation be comprehensible.

Clear, unambiguous legislation is 1in everybody's interest.
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GOOD MORNING LADIES AND GENTLEMEN, IT’'S A PLEASURE TO BE

HERE WITH YOU THIS MORNING TO SAY A FEW WORDS ON THE CANADIAN
INDUSTRIAL TRAFFIC LEAGUE, THE DANGEROUS GOODS CODE COORDINATING
COMMITTEE, THAT GROUP'S COMMENTS TO TRANSPORT CANADA ON THE
PROPOSED CODE AND ITS ENABLING LEGISLATION - AND THE CURRENT
STATUS OF THE DANGEROUS GOODS CODE COORDINATING COMMITTEE.

FIRST, A LITTLE ON THE CANADIAN INDUSTRIAL TRAFFIC LEAGUE - THE
CITL., -the CITL wAs FORMED IN 1916 TO REPRESENT THE TRANSPORTATION
INTERESTS OF CANADA’S INDUSTRIAL AND COMMERCIAL COMPANIES, I.E.
THE USERS OF THE TRANSPORTATION SERVICES - THE PAYERS OF THE
FREIGHT BILL., OUR CURRENT STRENGTH STANDS AT ABOUT 475 COMPANIES
REPRESENTED BY ABouT 1000 PERSONS.

"VANCOUVER POLICE AND FIRE OFFICIALS ARE NOW WORKING AROUND THE
LOCK TO PUT TOGETHER SOME GUIDELINES FOR DEALING WITH ACCIDENTS
INVOLVING DANGEROUS LOADS”

"EIREMEN BATTLING MONDAY'S SPILL SIMPLY USED HOSES TO FLUSH
THE CHLORINE-WHICH COMBINES WITH WATER TO FORM HYDROCHLORIC
ACID - INTO THE SEWER SYSTEM”,

SO SCREAMED NEWSPAPER REPORTS FOLLOWING THE SPILL ofF Two 100
GALLON CANISTERS INTO A DOWNTOWN VANCOUVER INTERSECTION., THE,
DILEMMA OF THE VANCOUVER FIREMAN IS MERELY THE TIP OF THE
ICEBERG IN A SEA OF VARYING DEGREES OF HAZARDOUS MATERIALS
REGULATION AND NON-REGULATION IN CANADA,

AS MR, ELLISON STATED A FEW MOMENTS AGO, CONFUSION EXISTS
MA&LY BECAUSE ALTHOUGH LEGISLATIVE BASES FOR TRANSPORTATION
OF DANGEROUS GOODS REGULATIONS DO EXIST, THEY EXIST NOT ONLY
IN LAWS COVERING THE VARIOUS MODES (SEA, AIR, RAILWAY, ETC.)
BUT ALSO IN ACTS COVERING PRODUCTS THEMSELVES SUCH AS
GASOLINE, SHIPPERS AT PRESENT, HAVE TO TRY TO DISCOVER
WHICH, IF ANY, RULES APPLY TO ANY GIVEN SHIPMENT AND, IF

THEY ARE INCONSISTENT, WHICH PREVAIL,



THIS GAME OF CATASTROPHE ROULETTE 1S PLAYED MOST FREQUENTLY
IN CANADA WHEN MAKING SHIPMENTS BY TRUCK,

PRESENT REGULATIONS OF DANGEROUS GOODS MOVEMENT INVOLVES OVER
100 FEDERAL ADMINISTRATIVE AND REGULATORY AGENCIES, VARIOUS
PROVINCIAL AUTHORITIES MUNICIPAL AUTHORITIES, BRIDGES, TUNNELS,
WAREHOUSES AND STORAGE TERMINALS, THEN THERE ARE EXTERNAL
'AUTHORITIES RE INTERNATIONAL TRADE - U,S. TITLE 48, UN
RECOMMENDATIONS, THE IMCO cope anp THE IATA cobpe.

NOTING THE LACK OF COMPREHENSIVE RéﬁLATIONs AND THE MULTIPLICITY
OF REGULATIONS AND RESPONSIBLE AGENCIES, MR, JEAN MARCHAND,
TRANSPORT MINISTER AT THAT TIME, IN 1973 SET UP AN INTER-
DEPARTMENTAL COORDINATION COMMITTEE ON THE TRANSPORTATION OF
DANGEROUS GOODS, ‘

SUBSEQUENTLY IN MAY 1971 THE MINISTER ANNOUNCED THE FORMATION
IN' TRANSPORT CANADA OF:

(A) “A PERMANENT SECRETARIAT TO PREPARE A SINGLE REFERENCE
CODE ON THE TRANSPORT OF DANGEROUS GOoODS”.

(B) “AN INTERDEPARTMENTAL COORDINATING COMMITTEE ON THE
TRANSPORT OF DANGEROUS GOODS....TO:

—-COORDINATE ACTIVITIES IN THIS AREA

-ENSURE THE COMPREHENSIVENESS AND ADEQUACY OF
THE REGULATIONS; AND

-PROVIDE UNIFORMITY.

IN RESPONSE TO PROVINCIAL AND INDUSTRIAL PRESSURES, MR. JEAN
MARCHAND INVITED THE PROVINCES TO JOIN WITH HIM IN ESTABLISHING
AN OFFICIALS COMMITTEE TO CONSIDER HOW MOTOR VEHICLE REGULATIONS
MIGHT BE BROUGHT INTO PLACE. AS A RESULT OF INITIAL TALKS, IT
WAS RECOMMENDED TO CABINET IN OCTOBER 1974 THAT THE FEDERAL
GOVERNMENT SHOULD INTRODUCE LEGISLATION ENABLING THE PROMULGATION
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OF REGULATIONS FOR THE MOTOR VEHICLE MODE OF TRANSPORT. THE
LEGISLATION SHOULD ALSO RECOGNIZE THE NEED FOR INTERMODAL
HARMONY AND WOULD BE UTILIZED BY THE PROVINCES AS A SOQURCE

OF REGULATIONS FOR MOTOR VEHICLE TRANSPORT COMING UNDER THEIR
JURISDICTION,

IT WAS AGREED THAT THE NEW CODE WOULD. INCLUDE THE FOLLOWING
BROAD AREAS:

(1) DEFINITION OF CLASSES OF DANGEROUS GOODS AND PACKAGING
GROUPS,

(2) LISTING BY CORRECT SHIPPING THE NAME OF ALL DANGEROUS
GOODS,

(3) PACKAGING AND PERFORMANCE REQUIREMENTS,

(4) LIMITATIONS ON COMBINATIONS OF DANGEROUS GOODS AND
PACKAGE FOR EACH MODE OF TRANSPORT,

(5) HANDLING AND STORAGE REQUIREMENTS.

(6) RECORD KEEPING AND DOCUMENTATION PROCEDURES,

(7) REPORTING OF ACCIDENTS/INCIDENTS, AND

(8) HAZARD INFORMATION SYSTEM,

MOVING ALONG IN TIME, TRANSPORT MINISTER OTTO LANG ANNOUNCED
ON AUGUST 4TH, 1877 THAT THE NEW CODE WHICH WOULD “REDUCE

THE NUMBER AND ELIMINATE THE INCONSISTENCIES OF EXISTING
REGULATIONS THAT NOW IMPOSE A COSTLY BURDEN ON SOME
MANUFACTURERS AND SHIPPERS OF DANGEROUS GOODS” WOULD SOON BE
INTRODUCED IN FIRST DRAFT STAGE FOR COMMENT FROM INDUSTRY AND
THE PROVINCES. HE ADDED THAT THE CODE WOULD FORM THE BASIS
FOR REGULATIONS UNDER A TRANSPORTATION OF DANGEROUS GOODS ACT
WHICH WOULD BE INTRODUCED IN PARLIAMENT.

DRAFT NO. 1 OF THE PROPOSED DANGEROUS GOODS CODE WAS DISTRIBUTED

BY TRANSPORT CANADA IN OCTOBER 1977 WITH A DEALINE FOR INDUSTRY
COMMENT, OF JANUARY 30, 1978,

.



THE CANADIAN INDUSTRIAL TRAFFIC LEAGUE RESPONDED TO THE
CHALLENGE OF REVIEWING THE DRAFT CODE BY RETAINING A
CONSULTANT EXPERT ON'THE HANDLING OF HAZARDOUS MATERIALS,

MR, FRANK PETHICK WHO, BEFORE RETIREMENT WAS TRAFFIC MANAGER
OF IMPERIAL OIL LTD., WAS ABLE TO REVIEW QUICKLY THE DRAFT,

CANVAS LEAGUE MEMBERS FOR THEIR INPUT AND SUBMIT THE LEAGUE'S
PRELIMINARY COMMENTS ON THE DRAFT BY THE END OF JANUARY 1978

AND FOLLOWED UP WITH A COMPREHENSIVE REVIEW OF THE DRAFT BY
APRIL 18TH, 1978, E '

CO-INCIDENTAL WITH MR, PETHICK'S WORK ON DRAFT 1, A PROPOSAL
WAS CONSIDERED TO INVITE OTHER GROUPS TO JOIN WITH THE LEAGUE
IN A JOINT STUDY OF THE DRAFT CODE AND BILL C-53 WHICH WAS
DESIGNED TO PROVIDE "ENABLING” LEGISLATION FOR.THE NEW CODE
AND WHICH WAS INTRODUCED ON MAaY 5, 1978,

THE LEAGUE CIRCULARIZED SEVERAL INDUSTRIAL GROUPS ON FEBRUARY
1sT INVITING THEM TO UNITE IN AN EFFORT TO DEVELOPE JOINTLY,

ON A COST SHARING BASIS, A SHIPPER POSITION ON THE CODE. THE
LEAGUE OFFERED ITS SERVICES IN RESPECT TO COORDINATION, LIAISON,
AND PROVISION OF A SECRETARIAT. THIS TYPE OF JOINT APPROACH

IS NO STRANGER TO THE LEAGUE - SINCE 1973 WE HAVE ACTED AS A
NUCLEUS OF 2/ SHIPPER ASSOCIATIONS TO NEGOTIATE WITH THE
CANADIAN RAILWAYS IN REGARD TO RULES AND CHARGES COVERING

RAILCAR FREE TIME THAT SHIPPERS AND RECEIVERS HAVE AVAILABLE
WHEN LOADING OR UNLOADING.,

WELL, THIRTEEN ASSOCIATIONS, INCLUDING THE CANADIAN INDUSTRIAL
TRAFFIC LEAGUE DID AGREE TO THIS JOINT EFFORT. MR, PETHICK WAS
COMMISSIONED TO DO THE CONSULTING WORK FOR THE GROUP, THE
FOUNDING MEETING FOR THE GROUP WAS HELD ON MARCH 9, 19/8,




OBJECTIVES OF THE GROUP WERE ESTABLISHED AS:

(1) JOINT ANALYSIS AND COORDINATION OF THE CODE

(2) CONSENSES OF PROPOSED CHANGES

(3) CONSENSES ON POSSIBLE ALTERNATIVES

(4) RESOLUTION OF MINORITY SITUATIONS

(5) STATEMENT OF CONSENSUS RECOGNIZING MINORITY POSITIONS

THE THIRTEEN ASSOCIATIONS WHICH BECAME MEMBERS OF THE GROUP
WERE!

(1) ADHESIVES—<" SEALANTS MANUFACTURERS OF CANADA

(2) CANADIAN AGRICULTURAL CHEMICALS ASSOCIATION

(3) CANADIAN CHEMICAL PRODUCERS’ ASSOCIATION.

(4) CANADIAN FERTILIZER INSTITUTE

(5) CANADIAN INDUSTRIAL TRAFFIC LEAGUE

(6) CANADIAN MANUFACTURERS ASSOCIATION

(7) CANADIAN MANUFACTURERS OF CHEMICAL SPECIALTIES

ASSOCIATION

(8) CANADIAN PAINT MANUFACTURERS ASSOCIATION

() CANADIAN PULP & PAPER ASSOCIATION

(10) COMPRESSED GAS ASSOCIATION INC., CANADIAN DIVISION

(11) prucY TOILET GOODS TRAFFIC CONFERENCE

(12) PACKAGING ASSOCIATION OF CANADA )

(13) PROPANE GAS ASSOCIATION OF CANADA INC.
. , i

DURING THE STUDY AND COMMENT PERIODS ON THE GOUD DRAFTS OF

THE CODE AND ON THE FOUR ”ENABLING” BILLS (C-53, C-17, C-25

AND C-18), MR. PETHICK PREPARED ANALYS®S OF THE DRAFTS WHICH

WERE THOROUGHLY DISCUSSED AT SEVERAL MEETINGS OF THE DGCCC

GROUP, APPROPRIATE BRIEFS AND COMMENTARIES WERE SUBMITTED

TO MR, ELLISON’S OFFICE, IN THE CASE OF THE BILLS, COMMENTS

WENT TO THE MINISTER AND/OR TO THE HOUSE OF COMMONS TRANSPORTATION

COMMITTEE AS APPROPRIATE,

NS
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YOU SHOULD REALIZE THAT .THE DIVERSE INDUSTRIAL ACTIVITIES
REPRESENTED ON THE DGCC,CONCERNS ADDRESSED BY THE GROUP OF
NECESSITY WERE BROAD IN NATURE - WE COULD NOT HOPE TO ADDRESS

PROBLEMS CONCERNING A CERTAIN TYPE OF PRODUCT FOR EXAMPLE;

NOW, AS FAR AS BILL C-18 1S CONCERNED, INDUSTRY, ALTHOUGH
SUCCESSFUL IN INFLUENCING SOME CHANGES IN THE BILLS, WAS VERY
DISAPPOINTED IN THE POTENTIAL PROBLEMS IMPOSED BY SOME SECTIONS

SUCH AS -

- THE EXTENSIVE LIABILITIES PLACED AGAINST PERSONS FOR
DIRECT OR INDIRECT INVOLVEMENT WITH AN ACCIDENT,
INCIDENT OR OMISSION.

- THE UNDULY SEVERE PENALTIES POSSIBLE FOR INFRACTIONS -
A MAXIMUM oF $100,000 FOR EACH OFFENCE OR A MAXIMUM
~ IMPRISONMENT OF TWO YEARS.,

- TICKETABLE OFFENCES CHARGEABLE BY INSPECTORS AT RATES
NOT To EXceeDp $1,000. THIS MAY PROVE TO BE A BURDENSOME

PROVISION.,

- THE PROVISION THAT PERSONS MAY BE REQUESTED OR DIRECTED
TO ACT IN EMERGENCY SITUATIONS WITHOUT ADEQUATE PROTECTION
AGAINST POTENTIAL LIABILITIES AND WITHOUT ANY ALLOWANCE

FOR COST RECOVERY,

- THE PROVISION FOR PROHIBITION OF THE DISCLOSURE OF
INFORMATION “KNOWINGLY"” GIVEN AS OPPOSED TO THE ABSOLUTE
PROAIBITION REQUIRED TO PRESERVE INDUSTRIAL SECRETS
LEAVES INﬁUSTRYvONLY PARTIALLY PROTECTED IN RESPECT TO

CONFIDENTIALITY,

g




THE LATEST DRAFT OF THE CODE, THE FOURTH DRAFT ELICITED
SEVERAL COMMENTS FROM THE DGCCC sucH As:

A THREAT OF REGULATORY [MPOSED OBSOLESCENCE

THESE REGULATIONS THREATEN UNNECESSARY OBSOLESCENCE THROUGH
POTENTIAL REDUCTION IN THE LIFE-SPAN OF EXISTING EQUIPMENT AND
POSSIBLE PREVENTION OF CONTINUING MANUFACTURE WITH’DEMONSTRABLE
EVIDENCE OF SIGNIFICANT DEFICIENCES. PROVISION SHOULD BE

MADE FOR THE CONTINUING MANUFACTURE AND USE OF CURRENTLY
AUTHORIZED CONTAINMENTS, INCLUDING PACKAGINGS, CONTAINERS,
PORTABLE TANKS, TANK CARS AND TANK TRUCKS.

DISRUPTION OF INTERNATIONAL TRADE US/CANADA - THE SHIPPING
BOTTLENECK

THERE IS AN ABSOLUTE NECESSITY FOR COMPATABILITY WITH U.S,
REGULATIONS IN THE INTEREST OF SMOOTH FLOWING CROSS-BORDER
TRAFFIC. THE PROPOSED PROVISIONS DEMAND COMPLIANCE WITH
CANADIAN REGULATIONS IN RESPECT TO CLASSIFICATION, MARKING,
LABELLING, PLACARDING AND DOCUMENTATION NECESSITATING REVISION
AT THE BORDER ON BOTH EXPORTS AND IMPORTS, THE RESULTANT
BOTTLENECK AT BORDER CROSSINGS AND THE UNREASONABLE ECONOMIC
BURDEN CONSTITUTES AN UNJUSTIFIABLE BARRIER TO INTERNATIONAL
TRAFFIC, WHICH FOR MANY YEARS HAS MOVED TO THE POINT OF USE
IN CANADA OR FROM THE POINT OF PRODUCTION IN CANADA WITHOUT
EVIDENCE OF ANY DISADVANTAGE TO PUBLIC SAFETY.

INTERNATIONAL ATR TRAFFIC - A REGUIATORY VACUUM

THERE IS NO PROVISION FOR ACCEPTANCE OF THE [ATA RESTRICTED
ARTICLES REGULATIONS UNDER WHICH CANADIAN AND MANY FOREIGN
AIRLINES OPERATE TODAY, THIS CREATES A MAJOR PROBLEM IN
THAT RECIPROCITY HAS NOT BEEN NEGOTIATED PERMITTING USE OF
CANADIAN REGULATIONS EXTERNALLY,
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INTERPRETATION

Lo
< Y
A NEEB/MORE AND BETTER DEFINITIONS, MORE CROSS-REFERENCES,

THE INCLUSION OF AN INTERPRETATION SECTION IN THE CODE
ACKNOWLEDGES THE NEED FOR INTERPRETATION OF THE CODE,

BUT THERE IS INSUFFICIENT RECOGNITION OF ITS PRIME
IMPORTANCE TO USERS, THERE SHOULD BE A MORE GENEROUS
OFFERING OF DEFINITIONS, FURTHER REVISION IN SOME OF THE
EXISTING DEFINITIONS AND MORE EXTENSIVE CROSS-REFERENCING,

CLASSIFICATION

THE VITAL GROUPING OF COMMODITIES IN CLASSES.

THE § CLASSES OF DANGEROUS GOODS ARE DESCRIBED ALONG FLASH
POINTS AND CLASSIFICATION CRITERIA. MOST SHIPPERS ARE
FAMILIAR WITH ALL THESE CLASSES EXCEPT POSSIBLY CLASS 9,

WHICH HAS THREE DIVISIONS -

9,1 - MISCELLANEOUS PRODUCTS, SUBSTANCES OR ORGANISMS
9,2 - ENVIRONMENTALLY DANGEROUS SUBSTANCES
§,3 - DANGEROUS WASTES

SPECIFIC ARTICLES ARE LISTED IN SUPPLEMENTARY SCHEDULES
(VOLUME L - “BOOKS 2 AND 3”), WHICH PROVIDE THE ONLY
AUTHORIZED SHIPPING NAME ALONG WITH SPECIFIC REQUIREMENTS
NOT OTHERWISE SHOWN IN THE REGULATIONS,

THERE MAY STILL BE PROBLEMS WITH EXEMPTIONS RELATED TO
CONSUMER COMMODITIES AND LINMITED QUANTITIES.

THERE HAS BEEN A GREAT DEAL OF COMMENT REGARDING THE
INADEQUACY OF EXEMPTIONS ON QUANTITIES WHICH HAVE HAD AN
EXCELLENT SAFETY RECORD OVER THE YEARS. THERE IS GREAT
CONCERN OVER LIMITS SET DOWN FOR SAFE QUANTITIES AGGRAVATED
FURTHER BY THE FACT THAT EVEN SO-CALLED “SAFE QUANTITIES”
REQUIRE IDENTIFRABLE MARKING,
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DELIBERATIONS HAVE PRODUCED REASSURANCES RELATIVE TO
PROPOSED REVISION, BUT SHIPPERS MUST AWAIT PUBLICATION IN
THE CANADA GAZETTE TO DETERMINE HOW THEY ARE REALLY AFFECTED
BY REGULATIONS ON DOCUMENTATION, LABELLING/PLACARDING AND
MARKING, SHIPPERS OF TOILETRIES AND OTHER SMALL PACKAGINGS
CONTINUE TO HAVE GREAT CONCERN IN THIS AREA DESPITE THEIR
NUMEROUS APPEALS TO TRANSPORT CANADA THROUGH THE DGCCC

AND OTHER TRADE GROUPS, STOP AND THINK ABOUT THIS FOR A
MOMENT: THE GOODS WE'RE TALKING ABOUT HERE ARE THE SMALL
CONTAINERS OF PERFUME, SHAVING LOTION, PAINT CLEANER AND
OTHER PRODUCTS WHICH YOU AND I CARRY HOME FROM THE STORE
EVERY "SHOPPING DAY”,

DOCUMENTATION

THE CODE ESTABLISHES THE USE OF A DANGEROUS GOODS DECLARATION
FOR EACH SHIPMENT AND INTRODUCES THE UNI1TED NaTioNS PrODUCT
IDENTIFICATION SYSTEM, THIS SYSTEM INVOLVES THE DISPLAY OF

A COMMODITY IDENTIFICATION NUMBER ON SHIPPING DOCUMENTS,

LABELS AND PLACARDS, THIS PROCEDURE QUICKLY ACRUAINTS

PEOPLE AT THE SCENE OF AN ACCIDENT - POLICE, FIRE,ENVIRONMENTAL
PERSONNEL - WITH IDENTIFICATION OF THE COMMODITY, THIS
INFORMATION SUPPORTED BY REFERENCE TO APPROPRIATE MANUALS
PERMITS PROMPT APPLICATION OF PRELIMINARY PRQTECTION MEASURES
INCLUDING POPULATION EVACUATION IF NECESSARY,

INDUSTRY'S COSTLY CONTRIBUTION TO SAFETY,

INDUSTRY’S APPARENT ACCEPTANCE OF THE NEW SYSTEM CONSTITUTES
A SIGNIFICANT AND COSTLY CONTRIBUTION TO THE DEVELOPMEMT OF
-THE cope, DGCCC CONTINUIES TO HAVE RESERVATIONS SUCH AS:

- THE PRESENCE OF SOME REDUNDANCY IN RELATION TO
“EMERGENCY ACTION” INFORMATION REQUIRED ON THE
DECLARATION,

- THE QUESTION AS TO HOW FULLY AUTOMATED TERMINALS
CAN SATISFY REQUIREMENTS.,

10
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REDUNDANCY OF CERTIFICATION REQUIREMENTS,

THE DECLARATION MUST INCLUDE A CERTIFICATION CONTAINING
PRESCRIBED WORDING INDICATING THAT THE SHIPMENT COMPLIES

WITH THE ACT. INDUSTRY CONSIDERS THE CERTIFICATION TO BE
REDUNDANT IN THAT THE OFFERING OF A SHIPMENT FOR TRANSPORTATION

EXPOSES THE CONSIGNOR TO HIS FULL RESPONSIBILITIES UNDER THE
CODE.,

DUPLICATED REGULATION OF STORAGE,

THE SECTIONS OF THE CODE ENTITLED “IN-TRANSIT STORAGE, HANDLING
AND TERMINAL FACILITIES” APPEAR TO EXTEND THE CODE’'S SCOPE
BEYOND ITS INTENDED COVERAGE OF TRANSPORTATION: REQUIREMENTS
COVERING STORAGE SEEM TO BE ADEQUATELY COVERED BY OTHER
REGULATIONS, PERMITTING THE CODE TO CONFINE ITSELF TO THE

- NEEDS OF TRANSPORTATION, A SUFFICIENTLY COMPLEX PROBLEM IN
ITSELF, '

AN UNNECESSARY BURDEN ON IMPORTING.CONSIGNEES

THE CODE REQUIRES A CONSIGNEE TO ENSURE THAT, IN THE CASE OF
IMPORTS, THE CONSIGNOR IS AWARE OF APPLICABLE REGULATIONS AND
OF ANY RESTRICTIONS., IT IS FELT THAT THIS IS AN UNNECESSARY
BURDEN TO BE IMPOSED ON INNUMERABLE CONSIGNEES WHO, UNLESS
THEY ARE CONSIGNORS THEMSELVES, ARE UNDERSTANDABLY LESS

AWARE OF REGULATORY AND TRANSPORTATION PROBLEMS THAN THE
FEWER CONSIGNORS. CERTAINLY AN EXCEPTION SHOULD BE. MADE FOR
SHIPMENTS ORIGINATING FROM AREA GOVERNED BY C.F.,R. TITLE 49-

(UNITED STATES), THE IMDG Cope (INTERNATIONAL MARINE) AND
IATA (INTERNATIONAL AIR), ‘

NEED FOR DELAYED IMPLEMENTATION - TRAINING.

THE FOREGOING DISPOSES OF REMARKS DIRECTLY REFERENCED TO
THE CODE ITSELF, THE TOPIC CANNOT BE CLOSED, HOWEVER, WITHOUT
MENTION OF THE TIMING OF IMPLEMENTATION GENERALLY AND SPECIFICALLY,
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TRANSPORT CANADA REALIZES THE NECESSITY FOR TRAINING
PROGRAMMES AND ACCORDINGLY THEY HAVE BEEN DEVELOPING
PACKAGES DIRECTED TOWARDS GOVERNMENT PERSONNEL AND

EMERGENCY RESPONSE FORCES SUCH AS IN THE FIRE, POLICE AND
ENVIRONMENTAL SERVICES, THIS NEED APPLIES ALSO TO CARRIERS
AND INDUSTRY, WHO ARE BEDEVILLED BY THE TIME CONSTRAINTS

OF TRAINING PROGRAMMES RELATED TO A CODE THE CONTENTS OF
WHICH REMAIN UNSETTLED AND INCOMPLETE. ACTING INDEPENDENT
oF 1TS cONNECTION WITH THE DGCCC, THE CITL HAS PREPARED

AND 1S CONDUCTING A SERIES OF SEMINARS ARRIVED AT EDUCATING
SHIPPERS, AND ANYONE ELSE "INTERESTED, ON THE REQUIREMENTS
EXPECTED TO BE FORTHCOMING UNDER BILL C-18 AND THE NEW CODE.
AND, SINCE THERE IS NO FINALIZED CODE AT THE MOMENT, WE'RE
USING DRAFT U AS THE BASIS FOR THE PRESENTATION,

I HOPE THESE COMMENTS HAVE GIVEN YOU AN OVERVIEW OF THE
INVOLVEMENT OF THE LEAGUE AND THE DANGEROUS GOODS COORDINATING
COMMITTEE IN THE EVALUATION TO DATE OF THE DANGEROUS GOODS

cobpe, THE DGCC CURRENTLY IS INACTIVE STATUS. IT WILL BE
RECONSTITUTED AND WILL BEGIN ANALYSING THE CANADA GAZETTE

DRAFT 5 OF THE CODE AS SOON AS IT BECOMES AVAILABLE TO US,

I REGRET TO SAY THAT OUR ENERGETIC AND CAPABLE CONSULTANT

FRANK PETHICK PASSED AWAY IN JANUARY. THIS LOSS IS SURE TO BE
FELT BY OUR GROUP WHEN WORK BEGINS ON DRAFT 5, NEVERTHELESS,
WE'LL DO OUR BEST TO HELP PREPARE A CODE THAT IS WORKABLE,

THAT WILL PROTECT THE WELL-BEING OF THE PEOPLE AND

ENVIRONMENT OF CANADA YET WILL NOT RESULT IN A FINANCIAL
DISASTER FOR SHIPPERS AND RECEIVERS. WITH THE ECONOMY OF TODAY,
THE LAST THING WE NEED IS ANOTHER FINANCIAL DISASTER.
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INTRODUCTION

l.‘ IN GENERAL

I AM PLEASED TO HAVE BEEN INVITED TO ADDRESS THE 1982
CONFERENCE OF THE CANADIAN ENVIRONMENTAL LAW RESEARCH
FOUNDATION, NOT ONLY BECAUSE YOUR WORK HAS SPEARHEADED MANY
REFORMS, BUT ALSO'BECAUSE WE HAVE NOT WO; THE BATTLES AGAINST
POLLUTION AND UNSAFE WORK PLACES.

THE GREATEST ENEMY OF REFORM IS THE PRESENT RECESSION
AFFECTING ALL WESTERN INDUSTRLIZED COUNTRIES, INCLUDING CANADA
AND THE UNITED STATES. LIMITED PUBLIC AND PRIVATE SECTOR
FUNDS, COMPETING DEMANDS FOR INCREASED PRODUCTIVITY AND COST
REDUCTIONS EVERYWHERE, ARE TAKING THEIR TOLL ON OUR
EﬁVIRONMENT AND ON OUR WORKPLACES. COMPETITION FOR SCARCE

FUNDS FOCUSES BOTH PUBLIC AND PRIVATE SECTOR THINKING ON

SHORT-TERM SOLUTIONS, MOST OF WHICH INVOLVE COST CUTTING.



NEW EXPENDITURES TO CLEAN UP OUR FORESTS, RIVERS, LAKES AND

AIR, OR TO INTRODUCE GREATER HEALTH AND SAFETY IN OUR

WORKPLACES, DO NOT, UNFORTUNATELY, BECOME A PRIORITY OF

BUSINESS, LABOUR, OR GOVERNMENT DURING THESE TIMES.

2. HOW WE RATIONALIZE POLLUTION

THIS ATTITUDE IS, IN MY VIEW, DISASTROUS. WE CANNOT SET

THESE ISSUES ASIDE UNTIL ECONOMIC GROWTH RETURNS, UNTIL TIMES

GET BETTER. SOME WILL SAY WE CAN. THEIR RATIONALIZATIONS

TAKE THE FOLLOWING FORMS:

A. "WE HAVE BEEN DESTROYING WORKER HEALTH AND THE

ENVIRONMENT SINCE THE DAYS OF THE INDUSTRIAL REVOLUTION. A

FEW MORE MONTHS OR YEARS OF DESECRATION WON'T MATTER."™ OR AS

ONE MICHIGAN POLITICIAN SAID: "LET'S VIOLATE THE LAW ONE MORE

YEAR".




B. "WE ARE NOW AWARE OF THE ISSUES. WE HAVE
ENVIRONMENTAL AND SAFETY GROUPS WHO MONITOR POLLUTION AND WHO
~WILL NOT LET THINGS GET OUT OF HAND. WE HAVE ALREADY.TAKEN
STEPS TO INSTALL ANTI-POLLUTION EQUIPMENT, AND TO CLEAN UP
EMISSIONS. OUR HIGHER STACKS DISPERSE CONTAMINATION MORE
EQUITABLY AMONST THE PUBLIC."

C. M"AND BESIDES, VE DON'T REALLY HAVE TO WORRY TOO MUCH
ABOUT CANADIAN EMISSIONS, WHEN.MOST ACID RAIN IS GENERATED BY
OUR NEIGHBOUR TO THE SOUTH. NEVER MIND HOW UNITED STATES
LEGISLATORS AND REGULATORS LOOK ON O0OUR EFFOﬁ}S, INCLUDING A
RECENT ONTARIO ORDER-IN—COUNCIL TO DO AWAY WITH ENVIRONMENTAL
HEARINGS FOR COAL~-FIRED GENERATORS THAT WOULD EXPORT
ELECTRICITY TO NEW JERSEY, AND NOW SCOFF AT OUR ENTREATIES
THAT THEY MUST CLEAN UP THEIR BACKYARD FIRST."

3. "THE NEED TO ACT

BUT I DO NOT BELIEVE WE CAN OR SHOULD PUT THESE ISSUES



ON THE BACK BURNER UNTIL OUR ECONOMY IMPROVES. WHEN WE DECIDE
TO GET REALLY SERIOQOUS ABOUT OUR ENVIRONMENT AND WORKPLACES,
WHAT WILL IT COST TO UNDO THE DAMAGE WE HAVE DONE? HOW MANY
TOURIST DOLLARS ARE WE LOSING BECAUSE OUR LAKES AND OUR
FISHERIES HAVE BEEN KILLED BY ACID RAIN? HOW MUCH MORE WILL
IT COST TO CLEAN UP THAN TO HEAD OFF POLLUTION AT THE PASS?

HOW MUCH DOES IT COST IN INCREASED MEDICAL CARE TO
TREAT THOSE WHO HAVE SUFFERED FRCOM OUR SHORTSIGHTEDNESS? EHOW
CAN ONE EVEN CONSIDER THAT THERE IS AN ACCEPTABLE DOLLAR
TRADE-OFF FO& LOSS OF HEALTH, LIFE, OR LIMB? ARE WE GOING TO
SAY TO OUR CHILDREN: "WE SKIMPED TO MAKE YOU WEAiTHY. IT'S
YOURS TO ENJOY, BUT DON'T GO NEAR THE WATER."

AN AMERICAN POLITICIAN SUMMED IT UP WELL WHEN HE SAID,
"I DON'T SEE ANYTHING WRONG WITH SAVING HUMAN LIFE. THAT

WOULD BE GOOD POLITICS, EVEN FOR US." THE RECESSION SHOULD




NOT BE VIEWED AS AN EXCUSE FOR INACTION. I DON'T REGARD SUCH
COSTS AS EXPENDITURE?.' RATHER, THEY ARE AN INVESTMENT, AN
INVESTMENT THAT WILL PAY DIVIDENDS NOT ONLY IN FUTURE REVENUES
AND FUTURE COST SAVINGS, BUT WILL PAY THE MOST IMPORTANT
DIVIDENDS OF ALL--INCREASED WELFARE AND HEALTH FOR US, AND FOR
FUTURE GENERATIONS OF CANADIANS. IN THE WORDS OF ONE
BEFUDDLED AMERICAN POLITICIAN, "THERE COMES A TIME TO PUT

PRINCIPLE ASIDE AND DO WHAT IS RIGHT."



II THE NEED FOR REGULATORY REFORM

1. IN GENERAL

WHILE I BELIEVE IT REGRESSIVE AND SHORT-SIGHTED TO LET
ECONOMIQ CONSIDERATIONS SIDE-TRACK US FROM ENVIRONMENTAL
REFORMS, THE COSTS OF THESE REFORMS SIMPLY CANNOT BE IGNORED.

WHICH BRINGS ME TO THE MAIN TOPIC OF
DISCUSSION--REGULATORY REFORM IN GENERAL. THE BEST WAY TO
BRING ABQUT THE WORKRPLACE AND ENVIRONMENTAL REFORMS WE SEEK,
AND TO MAKE ALL-REGULATORYVINTRIQACIES MORE RESPONSIVE TO THE
NEEDS OF CANADIANS AND MORE COST-EFFECTIVE AT THE SAME TIME,

IS BY FIRST CLEANING UP THE PROCESSES BY WHICH WE MAKE

REGULATIONS.




2. EXTENT OF REGULATION

AT THE FEDERAL LEVEL ALONE, WE HAVE 114 REGULATORY
STATUTES, AND OVER 13,000 PAGES OF REGULATIONS. THE SHEER

EXTENT OF GOVERNMENT REGULATION SHOWS TREMENDOUS POTENTIAL IN

‘THIS AREA FOR COST SAVINGS. WHILE IT IS IMPOSSIBLE TO PUT A

PRECISE COST ON REGULATIONS, PRESIDENT REAGAN SAID ON FEBRUARY
5, 1981 THAT "REGULATIONS...ADD $100 BILLION OR MORE TO THE
COST-OF THE GOéDS AND SERVICES WE BﬁY." A HIGHLY CONSERVATIVE
GUESS WOULD BE THAT REGULATORY COSTS IN CANADA ARE ABOUT $10
BILLION PER YEAR. FOR EXAMPLE, THE ECONOMIC CQUNCIL OF CANADA
INDICAIED THAT AGRICULTURAL AND TRANSPORTATION REGULATIONS

ALONE COST CANADIAN CONSUMERS MORE THAN $2 BILLION PER YEAR.



3. SAVINGS CAN BE ENORMOUS -

AS A START, THEREFORE, WE MUST REVIEW ALL EXISTING
REGULATORY PROGRAMS IN TERMS OF THEIR COST-EFFECTIVENESS,
SCRAPPING THOSE WHICH NO LONGER SERVE THE PUBLIC INTEREST, AND
MODIFYING THOSE WHICH CAN BE MADE MORE COST-EFFECTIVE. THE
ELIMINATION OF OVERLAPPING OR CONTRADICTORY REGULATIONS COULD
LEAD TO SIGNIFICANT SAVINGS IN BOTH THE PUBLIC AND PRIVATE
SECTORS. FOR EXAMPLE, THIRfEEN DIFFERENT FEDERAL DEPARTMENTS
REGULATE IN THE FIELD OF OCCUPATIONAL HEALTH AND SAFETY, AND
THE CONSTRUCTION OF ONE WESTERN PETRO-CHEMICAL PLANT REQUIRED
67 DIFFERENT FEDERAL, PROVINCIAL, AND MUNICIPAL REGULATORY
APPROVALS.

ACCORDINGLY, THERE IS AMPLE EVIDENCE THAT SAVINGS FROM
EXISTING REGULATORY PROGRAMS ALONEZ WOULD GO A LONG WAY TOWARDS

A NECESSARY PROGRAM OF FISCAL RESTRAINT AND REDUCING




INFLATION, AND AT THE SAME TIME LESSEN THE BURDEN OF

REGULATION ON THE PRIVATE SECTOR. THE SAVINGS GENERATED

-

THROUGH COMPREHENSIVE REGULATORY REFORM IN GENERAL COULD HELP
BY OFFSET THE ADDITIONAL COSTS THAT WILL PROBABLY NECESSARILY

FLOW FROM INCREASED REGULATION IN THE ENVIRONMENTAL AND

OCCUPATIONAL HEALTH FIELDS.
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III REGULATORY REFORM IN THE UNITED STATES

1. IN GENERAL

IN THE UNITED STATES, REGULATORY REFORM HAS BECOME ONE
OF PRESI?@&T REAGAN'S MAJOR ECONOMIC PLAﬁKS. THE TERM
"DE-REGULATION" HAS ACQUIRED ALL THE MYTHOLOGY AND EMOTIONAL
CLAPTRAP THAT USUALLY ATTACHES TO NEW RELIGIOUS MOVEMENTS. TO
BELIEVE IN "DE-REGULATION" IS TO BE ON TﬂE SIDE OF THE
ANGELS. A DE~REGULATOR ACQUIRES ALL THE RESéECTABILITY
ASSOCIATED WITH sUCH OTHER "IN" CULTS AS SUPPLY-SIDE ECONOMICS
AND JELLY BEANS.

2. PRESIDENT CARTER

REGULATORY REFORM IN THE U.S. FALLS SQUARELY UNDER THE
RUBRIC OF DE—REGULATION. EFFORTS IN THIS FIELD WERE BFGUN
UNDER PRESIDENT CARTER. HE TOOK SIéNIFICAﬁT STEPS 1IN
DE-REGULATING INDUSTRIES SUCH AS AIRLINES, TRUCKING AND

RAILROADS.
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3. PRESIDENT REAGAN

PRESIDENT REAGAN PRESUMABLY WANTS TO GO FURTHER THAN
CARTER AND HIT AT SOCIAL REGULATION IN AREAS SUCH AS WORKPLACE
SAFETY AND HEALTH, EQUAL EMPLOYMENT, ENVIRONMENT AND CONSUMER
PROTECTION. THE CORE OF HIS PHILOSOPHY IS THAT GOVERNMENT
INTRUSION INTO THE PRIVATE SECTOR IS JUSTIFIABLE IF, AND ONLY
IF, TWO CONDITIONS ARE SATISFIED. FIRST, THE BENEFITS MUST
OUTWEIGH THE COSTS, AND SECOND, THE REGULATION CHOSEN MUST BE
THE LEAST EXPENSIVE OE THE ALTERNATIVES.

ON THE bAYvAFTER HIS.INAUGURATION, PRESiDENT REAGAN
.CREATED THE PRESIDENTIAL TAék FORCE ON REGULATORY RELIEF,
CHAIRED BY VICE-PRESIDENT BUSH. THE MAJOR PROGRAM TO BE
IMPLEMENTED UNDER THE TASK FORCE'S DIRECTION IS EXECUTIVE.
ORDER 12291, ISSUED FEBRUARY 17, 1981. ITS MAJOR REQUiREMENTS

ARE AS FOLLOW:
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A. A COST-BENEFIT ANALYSIS MUST BE APPLIED TO ALL NEW

REGULATIONS. IT IS MANDATORY THAT THE LEAST COSTLY REGULATORY

APPROACH BE ADOPTED.

B. AN IMPACT ANALYSIS MUST BE PREPARED FOR ALL MAJOR

RULES(THOSE ESTIMATED TO COST MORE THAN $100 MILLION IN ONE

YEAR). THIS ANALYSIS MUST SET FORTH THE COST-BENEFIT ANALYSIS -
AND FEASIBLE ALTERNATIVES. THESE ANALYSES AND RULES MUST THEN

BE SUBMITTED TO THE OFFICE OF MANAGEMENT AND BUDGET ("OM3")

BEFORE BEING IMPLEMENTED. THE OMB CAN REQUEST FURTHER

CONSULTATION. IF THE OMB AND THE AGENCY DISAGREE, THEN
VICE-PRESIDENT BUSH'S TASK FORCE CAN MAKE THE FINAL DECISION.

THUS, THERE IS A REVIEW AND CONSULTATION PROCESS INHERENT IN

ALL NEW REGULATION.

C. LASTLY, A REGULATORY AGENDA MUST BE PUBLISHED  BY EACH

AGENCY EVERY APRIL AND OCTOBER. THE AGENDA WOULD OUTLINE
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CONTEMPLATED REGULATORY INITIATIVES IN ORDER THAT THE PRIVATE
SECTOR CAN INTERVENE.

IT IS DIFFICULT AT THIS POINT TO ASSESS THE SUCCESS OF
THE AME#ICAN PROGRAM BECAUSE THE REAL COSTS, IN HUMAN TERMS;
MAY NOT SHOW UP FOR MANY YEARS, PARTICULARLY IN THE AREAS OF
THE ENVIRONMENT AND OCCUPATIONAL HEALTH AND SAFETY.

BUT ON A PURELY FACTUAL NOTE, THE OMB LAST YEAR
REVIEWED 2,800 REGULATIONS, AND ORDERED 35 IMPACT ANALYSES Td

BE DONE.

4., U.S. ENVIRONMENTAL REGULATION

IN THE AREA OF ENVIRONMENTAL REGULATION, THE U.S.

RECORD IS MIXED.

ON ONE HAND, THE U.S. CLEAN AIR ACT REQUIRES EACH STATE

TO FILE WITH THE ENVIRONMENTAL PROTECTION AGENCY ‘A '"STATE
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IMPLEMENTATION PLAN" OUTLINING HOW IT WILL COMBAT WHATEVER
POLLUTION PROBLEMS IT HAS. fHE EPA DECIDES WHETHER OR NOT ITi
WILL APPROVﬁ THE PLAN. IF A STATE DOES NOT SUBMIT 4 PLAN, THE
EPA CAN IMPOSE ONE. IN ANY CASE, THE FEDERAL EPA ENFORCES ALL
STATE POLLUTION PROGRAMS.
IN PRACTICE, THOUGH, THINGS WORK QUITE DIFFERENTLY. o
STATES CAN REQUEST CHANGES OR RELAXATIONS IN THEIR POLLUTION —
GUIDELINES. THIS YEAR ALONE, THE EPA HAS GRANTED CHANGES THAT
WILL RESULT IN ONE MILLION MORE TONS OF S02 BEING MITTED IN
THE U.S. THAN IN TﬁE PREVIOUS YEAR. CONSIDERING THAT U.S.
TOTAL S02 EMISSIONS ARE IN THE NEIGHBOURHOOD OF 30 MILLION
TONS PER YEAR; THIS IS A SUBSTAN?IAL iNCREASE.
THE EPA IS, HOWEVER, WORKING ON CREATIVE ALTﬁRNATIVES

TO DIRECT STANDARDS REGULATION. ONE OF THE MOST INTERESTING o
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IS THE "BUBBLE" CONCEPT, IN WHICH ACCEPTABLE POLLUTION
STANDARDS ARE SET FOR A GEOGRAPHICAL AREA, AND THE POLLUTERS
MUST NEGOTIATE AMONG THEMSELVES TO KEEP LEVEiS BELOW THE
STANDARD. THERE ARE NOW 20 BUBBLES OPERATING IN THE U.S.,
"WITH 100 APPLICATIONS PENDING.

THE REDUCTION IN COSTS TO THE PRIVATE SECTOR ARE
DRAMATIC. SO FAR, EACH "BUBBLE'" HAS RESULTED IN AN AVERAGE
SAVING Tb THE FIRMS INVOLVED OF $2 MiLLION PER YEAR PER

BUBBLE.

IV REGULATORY REFORM IN CANADA

1. TASK FORCE REPORT

A. IN GENERAL

UNLIKE THE U.S., WHICH HAS FOCUSED ALMOST EXCLUSIVELY
ON DE-REGULATION, CANADA'S THRUST HAS BEEN TO REFORM THE

PROCESS BY WHICH REGULATIONS ARE MADE.
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THE HOUSE OF COMMONS SPECIAL COMMITTEE ON REGULATORY
REFORM RECOMMENDED A TWO-PRONGED ATTACK:

(i) CLEAN UP OLD RﬁGULATIONs

(ii) ENSURE THAT NEW REGULATIONS ARE MORE COST-EFFECTIVE

-B. NOTICE AND COMMENT

THE MAIN ELEMENT INVOLVED IN MARING BETTER, MORE o
\COST—EF?ECTIVE REGULATIONS IS GREATER PRIVATE SECTOR INPUT
THROUGH ADVANCE NOTICE AND CONSULTATION.
TO PUT IT SIMPLY, GOVERNMENT MUST MAKE IT EASIER FOR
THE PRIVATE SECTOR TO BE HEARD. OUR TASX FORCE SUGGESTED:
(i) THAT REGULATORS DEVELOP PUBLIC LISTS OF GROUPS
"THAT WOULD BE CONCERNED WITH THEIR REGULATORY
INITIATIVES, AND WHO MUST BE CONSULTED, OR AT

LEAST GIVEN THE OPPORTUNITY TO BE HEARD.
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(ii) THAT REGULATORS PUBLISH A REGULATORY AGENDA

OUTLINING PLANNED INITIATIVES

(iii) THAT, IN ALL CASES, IMPACT ANALYSES BE MADE TO

DEFINE CLEARLY THE PROBLEM AND ALTERNATIVES.

C. PUBLIC INTEREST GROUPS

IN ADDITION, THE TASK FORCE RECOMMENDED APPROPRIATE
FUNDING FOR PUBLIC INTEREST GROUPS, SO THAT CONSULTATION WOULD
NOT BECOME ONLY THE PREROGATIVE OF THE MOST WEALTHY GéOﬁPS.
CONSULTATION CANNOT BE EFFECTIVE IF ONE CONSULTS ONLY WITH
SOME OF THE INTERESTS INVQLVED. THE TASK FORCE CONCLUDED THAT
REGULATIONS CREATE WINNERS AND LOSERS, AND THAT THE ﬁAKING OF
REGULATIONS IS ESSENTIALLY AN ADVERSARIAL PROCESS. THE BEST
RESULTS ARE FOUND WHEN ALL PARTIES ARE PRESENT, INFORMLED AND
WELL REPRESENTED. I WAS.VERY ENCOURAGED THAT THE ECONOMIC
COUNCIL OF CANADA SUPPORTED THIS RECOMMENDATION IN ITS FINAL

REPORT, AND SOME PROGRESS HAS BEEN MADE IN INCREASING THE

FUNDING TO THOSE GROUPS WHO REPRESENT THE PUBLIC INTEREST.
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2. WHAT WE HAVE ACCOMPLISHED

REGULATORY REFORM IS AN ISSUE THAT DOES NOT OFTEN GRAB

HEADLINES. WE CAN, HOWEVER POINT WITH PRIDE TO SEVERAL

POSITIVE DEVELOPMENTS OVER THE PAST TWO YEARS.

A. OFFICE OF THE CCORDINATOR OF REGULATORY REFORM

THE GOVERNMENT HAS SET ABOUT IN WHAT I BELIEVE TO BE A -
RESPONSIBLE, ALBEIT LOW-KEY FASHION TO IMPLEMENT MANY OF THE
REFORMS THAT HAVE BEEN PROPOSED TO IT BY OUR TASK FORCE, BY
»THE ECONOMIC COUNCIL, AND BY OTHERS, SUCH AS THE LAMBERT
COMMISSION AND THE JOINT STANDING CbMMITTEE ON STATUTOQY
INSTRUMENTS AND REGULATIONS.

IN THE FALL OF 1980, THE HONOURABLE DON JOHNSTON,
PRESIDENT OF THE TREASURY BOARD, ESTABLISHED THE OFFICE OF THE
COORDINATOR OF REGULATORY REFORM ("OCRR"). OVER THE PAST TWO -

YEARS, OCRR HAS UNDERTAKEN A 12~-POINT PROGRAM. THE MAJOR

COMPONENTS WERE:
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(i) A MASSIVE CLEAN-UP OF OUTDATED REGULATIONS AND STATUTES.

(ii) ELIMINATING THE BURDEN OF RECORD RETENTION BY BUSINESS.
THE OCRR ESTIMATES THAT BUSINESS STORES OVER 170,000,000
CUBIC FEET OF RECORDS AT A COST PER YEAR OF
$500,000,000.

(iii) ENCOURAGING DEPARTMENTS AND AGENCIES TO PUBLISH
REGULATORY AGENDAS, SIGNALLING NEW REGULATORY
INiTiATIVEs TO THE PRIVATE SECTOR.

THE WORK OF THE OCRR HAS ALREADY HAD SOME WELCOME EFFECTS.

BOTH THE NATIONAL ENERGY BOARD AND THE ATOMIC ENERGY

COﬁMiSSIONVHAVE RECENTLY PUBLISHED THEIR FIRST REGULATORY

AGENDAS. BOTH AGENCIES ARE COMMITTED TO PUBLISHING FURTHER

AGENﬁAs TWICE A YEAR, AND STATE THAT THEIR INTENT IS TO MAKE

IT EASIER FOR INTERESTED INDIVIDUALS AND GROUPS TO PARTICIPATE

IN HEARINGS.
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B. PRIVY COUNCIL OFFICE AND DEPARTMENT OF JUSTICE

SINCE OUR TASK FORCE REPORTED TO PARLIAMENT, BOTH THE
PCO AND THE DEPARTMENT OF JUSTICE HAVE UNDERTAKEN FURTHER
STUDIES OF REGULATORY REFORM.

~ THE JUSTICE DEPARTMENT IS WORKING ON A NUMBER OF THE
TECHNICAL ASPECTS, INCLUDING A CLEARER DEFINITION OF
"REGULATION".

WHEREAS THE OCRR HAS DEVOTED ITS ATfENTION TO0 FEDERAL
GOVERNMENT DEPAR&MENTS, THE PRIVY COUNCIL OFFI E REPORT DEALS
WITH REGULATORY AGENCIES. IT HAS NOT BEEN RELEASED, BUT I
ANTICIPATE THAT ITS RECOMMENDATIONS WILL COVER AREAS SUCH AS
HOW APPOINTMENTS ARE MADE, AND METHODS OF STREAMLINING THE
HEARING PROCESS BUT AT THE SAME TIME ALLOWING FOR THE GREATEST
POSSIBLE PRIVATE SECTOR INPUT.

C. DEPARTMENT OF THE ENVIRONMENT

OF GREATEST INTEREST TO THIS GROUP, I AM SURE, WILL BE
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THE 4-POINT PUBLIC CONSULTATION PROGRAM ANNOUNCED BY THE
HONOURABLE JOHN ROBERTS LAST FALL.
ITS STATED OBJECTIVES ARE:
(i) TO ALLOW GREATER PUBLIC CONSULTATION
(ii) TO OPEN THE REGULATION-MAKING PROCESS TO PUBLIC SCRUTINY
(iii) TO MAKE DEPARTMENTAL REPORTS AND OTHER INFORMATION MORE
WIDELY AVAILABLE TO THE PUBLIC
(iv) TO PROVIDE FUNDINGVFOR fRANSPORTATION COSTS INCURREb BY
GROUPS WHEN MAKING REPRESENTATIONS
IN A SPEECH LAST OCTOBER, MR. ROBERTS SAID: "WE HAVE
CONFIRMED AGAIN AND AGAIN THE VALUE OF CONSULTAfION WITH AS
MUCH OF OUR,PUBLICAAS POSSIBﬁE. THE INFORMED, RESPONSIBLE
DIALOGUE THAT éAN TAXKE PLACE IN AN ATMOSPHERE OF RESPECTFUL
CONSULTATION IS ESSENTIAL TO ACHIEVING OUR COMMON GOALS."
JOHN ROBERTS IS ON THE RIGHT TRACK, AND I WISH TO

COMMEND HIM PUBLICLY FOR HIS SERIOUS COMMITMENT TO REG-
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ULATORY REFORM, AND FOR HAVING TAKEN WORTHWHILE STEPS TO
IMPLEMENT IT IN HIS DEPARTMENT. HIS EXAMPLE WILL HOPEFULLY
ENCOURAGE OTHER DEPARTMENTS AND MINISTERS TO FOLLOW SUIT.

D. TASK FORCE ON ACID RAIN

THE WIDELY~QUOTED STILL WATERS REPORT ON ACID RAIN ALSO

MADE SEVERAL RECOMMENDATIONS THAT FOLLOW THE KIND OF APPROACH
WE SUGGESTED IN THE TASK FORCE ON REGULATORY REFORM. RECOM-
ENDATION 25 OF STILL WATERS CALLED FOR A UNIFORM NOTICE AND
COMMENT TYPE PROCEDURE.UNDER TﬁE CLEAN AIR ACT, AND THE REPORT
ALSO SUGGESTED THAT THE GOVERNMENT CONSIDER ALTERNATIVE
VREGULATORY APPROACHES, SUCH AS THE AMERICAN "BUBBLE" CONCEPT.

3. OUR MAJOR FAILURE: NO ACCOUNTABILITY TO PARLIAMENT

THERE ARE STILL AREAS WHERE WE.-HAVE NOT YET BEEN A4S
SUCCESSFUL. TO ME, ONE OF THE MOST IMPORTANT REFORMS PROPOSED
BY THEE REGULATORY REFORM TASK FORCE WAS THE FORMATION OF A

SPECIAL HOUSE COMMITTEE ON REGULATORY REFORM, MADE UP OF TEN
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MEMBERS FROM ALL PARTIES, WiTH A TWO-YEAR MANDATE. ITS
JOB WOULD BE TO REVIEW NEW REGULATIONS, AND TO QOVERSEE THE
IMPLEMENTATION OF THE‘GOVERNMENT'S REFORM PROGRAM. WE, AS A
COMMITTEE, FELT TEAT IT WAS IMPORTANT TO ALLOW PARLIAMENT MORE
INPUT, AND TO PROVIDE A FORUM FOR REGULATORS TO ACCOUNT TO
PARLIAMENT.

THIS SPECIAL COMMITTEE HAS NOT YET BEEN ESTABLISHED.

vV CONCLUSION

EVEN STILL, I AM HEARTENED BY THE RECENT GENERAL TREND
TOWARD MORE OPENNESS IN GOVERNMENT, WHICH FAﬁLS DIRECTLY 1IN
LINE WITH OUR TASK FORCE REPORT. JONATHAN SWIFT, THE 18TH
CENTURY POET AND POLITICAL OBSERVER MADE THIS COMMENT ON
GOVERNMENT ACTIVITY:

"PROVIbENCE NEVER INTENDED TO MAKE THE MANAGEMENT OF
PUBLIC AFFAIRS A MYSTERY, TO BE COMPREHENDED ONLY BY A FEW

PERSONS OF SUBLIME GENIUS, OF WHICH THERE ARE SELDOM THREE

BORN IN AN AGE."
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I FEEL THAT AN IMPORTANT KEY TO UNLOCKING THE MYSTERY
:OF PUBLIC AFFAIRS IS AN ENHANCED ROLE FOR PARLIAMENTARY
COMMITTEES. IMPERFECT AS THEY ARE, THEY OFFER A PUBLIC FORUM
"FOR SPECIFIC ISSUES. FOR EXAMPLE, FIVE MAJOR BUDGET ITEMS
HAVE BEEN REFERRED TO THE FINANCE COMMITTEE; AND THAT -
COMMITTEE HAS ALSO BEEN ASKED BY THE HQOUSE OF COMMONS TO MAKE
SUBSTANfIVE POLICY RECOMMENDATION§ WITH RESPECT TO- BANK
PROFITS. THE JUSTICE COMMITTEE WILL SOON BEGIN SPECIAL
CONSIDERATION OF THE PROBLEM OF SOLICIT;NG FOR THE PURPOSES OF
PROSTITUTION, AND THE HEALTH AND WELFARE COMMITTEE RéCENTLY
COMPLETED A SPECIAL REFERENCE ON FAMILY V;OLENCE.

THE CRY FOR PARLIAMENTARY REFORM ENGENDERED BY THE
IMPASSE IN THE HOUSE OF COMMONS THiS MONTH WILL, I HOPE, BE AN -
OPPORTUNITY FOR FURTHER COMMITTEEvREFORM. OUR TASK FORCE —

RECOMMENDED THAT COMMITTEES BE SMALLER, WITH LIMITED

SUBSTITUTION OF MEMBERS, AND BE EMPOWERED TO HIRE EXPERT

STAFF. THE TREND TOWARD ASKING COMMITTEES TO MAKRE SUB-
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STANTIVE POLICY SUGGESTIONS IS A GOOD ONE, AND WILL, IF
CONTINUED, AID OUR REGUL@TORY REFORM EFFORTS SIGNIFICANTLY.

THE'VALUE.OF GREATER CONSULTATION AND DISCUSSION BEFORE
R;GULATIONS ARE IMPLEMENTED IS RECOGNIZED BY BOTH THE HOUSE OF
COMMONS AND THE PRIVATE SECTOR. FOR THE LATTER, CONSULTATION
RESULTS IN BETTER REGULATIONS. FOR PARLIAMENT, CONSULTATION
AVOIDS THE NEED FOR HARD-LINE POLITICAL DECISIONS WHICH ARE
DIFFICULT‘TOAREVERSE IN THE LIGHT OF PRACTICAL REALITIES.

THE IMPORTANCE OF REFORMING OUR REGULATORY PROCESSES
GOES TO THE HEART OF OUR SYSTEM OF GOVERNMENT. THE LATE
PRESIDENT OF THE UNITED STATES, JOHN F. XENNEDY, SAID IT BEST:

"THE MEN WHO CREATE POWER MAKRE AN INDISPENSIBLE
CONTRIBUTION TO THE NATION'S GREATNESS. BUT THE M,EN WHO
QUESTION POWER MAKE A CONTRIBUTION JUST AS INDISPENSIBLE,
ESPECIALLY WHEN THAT QUESTIONING IS DISINTERESTED. FOR THEY

DETERMINE WHETHER WE USE POWER OR POWER USES US."
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THIS, LADIES AND GENELEMEN, IS THE CHALLENGE WE FACE 1IN
THE NEXT DECADE. THE PROCESS OF REFORM HAS BEGUN. IT IS OUR

TASK--THE TASK OF ALL OF US--TO MAINTAIN ITS MOMENTUM.










SEMINAR Cf EHVIRONMENTAL REGULATION
“BOARDROOMS, BACKRCQMS AND BACKYARDS”

CANADIAN ENVIRONMENTAL LAW RESEARCH FOUNDATIGH

MARCH 30, 1982

TOPIC: OPENING UP THE REGULATORY PROCESS:
A CHALLENGE FOR THE ETGHTIES

PRESENTED BY: GeorcE CORNWALL

DirecTor GeNERAL, WATER PoLLution ConTROL DIRECTORATE
ENVIRONMENTAL PrROTECTION SERVICE

EnvironMeENT CanNADA

['D LIKE TO BEGIN BY SAYING THAT ['M HAPPY TO REPRESENT ENVIRONMENT

- CANADA AT THIS SEMINAR, SPONSORED BY THE CANADIAN ENVIRONMENTAL LAW RESEARCH

FounDATION. | FOUND ITS TITLE INTRIGUING, AND NOT A LITTLE PROVOCATIVE-
“BoARDROOMS , BackrooMs AND BACKYARDS——ENVIRONMENTAL REGULATION". [ WONDER JUST
WHO IS SUPPOSED TO BE REPRESENTING WHOM? ANY CORPORATE NEGOTIATOR WOULD BE
HAPPY TO BE CALLED A REPRESENTATIVE OF THE BOARDROOM; THE TITLE HAS A RING OF
SUCCESS TO IT- THE INTERESTS OF THE BACKYARD-~THOSE OF THE MAN IN THE
STREET-—ARE OBVIOUSLY INTENDED TO BE REPRESENTED BY OUR CAPABLE PUBLIC INTEREST

GROUPS. DOES IT FOLLOW, THEN, THAT THE GOVERNMENT PERSONNEL HERE ARE RELEGATED



TO HAVING JUST COME FROM THEIR SMOKE FILLED BACKROOMS? [ CERTAINLY HOPE THAT IS

NOT THE PERSPECTIVE-.

IN ExPLORING THE ToPIC “OPENING UP THE REGULATORY Process: A
CHALLENGE FOR THE EIGHTIES” I WILL WANT TO REFLECT, IN A NON-DETAILED WAY, WHERE
WE'VE BEEN AND WHERE WE'RE HEADED IN A REGULATORY PROCESS SENSE IN ENVIRONMENT
CANADA.

GOVERNMENT AGENCIES ARE OFTEN CAUGHT IN THE MIDDLE; THEY GET IT FROM
BOTH SIDES IN THE TENSION OF THE ONGOING DEBATE BETWEEN INDUSTRY AND PUBLIC
INTEREST GROUPS- FROM ONE SIDE COME COMPLAINTS OF “STRANGLING RED TAPE” AND
OVER-REGULATION; FROM THE OTHER THE CONSTANT CRY THAT REGULATIONS DO NOT GO FAR
ENOUGH IN PROTECTING THE PUBLIC INTEREST, AND THAT BOTH EVER STRICTER CONTROLS
AND MORE RIGOROUS ENFORCEMENT ARE NEEDED- WHILE DUCKING THIS CROSSFIRE,
GOVERNMENT MUST ALSO ALWAYS BE CONSCIOUS OF ITS FURTHER RESPONSIBILITIES FOR THE
GENERAL ECONOMIC WELFARE OF THE COUNTRY, AND FOR ENSURING THAT ALL OF THE
COMPETING INTEREST GROUPS WITHIN SOCIETY HAVE ACCESS TO THE DECISION MAKING

PROCESS -

ACTUALLY, THE NECESSITY FOR ENVIRONMENTAL,REGULATION IS RECOGNIZED IN
ALL QUARTERS OF OUR SOCIETY, BY REPRESENTATIVES OF INDUSTRY AS WELL AS
ENVIRONMENTALISTS- THAT REGULATIONS SHOULD PROTECT THE ENVIRONMENT AND THE
HEALTH AND SAFETY OF CANADIANS IS NOTHING MORE THAN JUST AND REASONABLE. EVEN
THOUGH INDUSTRY REPRESENTATIVES MAY SOMETIMES CONSIDER SOME REGULATIONS TO BE
ONEROUS , ENVIRONMENTAL PROTECTION REGULATION IS PART OF THE GAME, AND MOST
EXECUTIVES LOOK UPON IT AS A LEGIfIMATE PART OF DOING BUSINESS IN OUR SOCIETY-

[T IS EXPECTED THAT GOVERNMENT WILL OVERSEE INDUSTRY IN THOSE AREAS WHERE THE




WELLBEING OF CITIZENS MUST BE PROTECTED- PETER STAUFT, A VICE PRESIDENT OF
IMPERIAL OIL AND ITS NATURAL RESOURCES COORDINATOR, WAS RECENTLY QUOTED IN AN
INDUSTRY PUBLICATION:
"TAKE ENVIRONMENTAL MATTERS, OR DRILLING PRACTICES AND SAFETY
STANDARDS- ALL OF US HAVE TO RECOGNIZE THAT PEOPLE EXPECT THEIR

GOVERNMENTS TO LOOK OUT FOR SOCIETY'S INTERESTS IN THESE AREAS.”

THE QUESTION, THEN, IS NOT WHETHER TO REGULATE OR NOT TO REGULATE, BUT
HOW TO DESIGN THE BEST REGULATORY PACKAGE POSSIBLE: ONE THAT PROTECTS SOCIETY
AND THE ENVIRONMENT, YET IS FAIR TO ALL PARTIES CONCERNED, THAT IS
COMPREHENSIVE YET EFFICIENT, THAT WILL MEET THE CHALLENGES THAT ARE ONLY JUST
BECOMING KNOWN TO US AS OQUR SCIENTIFIC KNOWLEDGE EXPANDS AT AN EXPONENTIAL RATE:
AND THAT CAN BE FORMULATED WITH A MAXIMUM OF INPUT FROM ALL SECTORS OF QUR"
SOCIETY- As ProFESSOR THOMPSON PUT IT IN AN EARLIER PAPER ON ENVIRONMENTAL Law
IN THE EIGHTIES, THE CASE CAN BE MADE, NOT NECESSARILY FOR MQBE REGULATION, BUT

FOR BETTER REGULATION-.

ACTUALLY, IT COMES AS A BIT OF A SURPRISE.TO MOST PEOPLE TO FIND OUT
JUST HOW LITTLE REGULATORY AUTHORITY THE FEDERAL GOVERNMENT REALLY HAS IN THE
ENVIRONMENTAL FIELD. TAKE JUST ONE EXTREMELY IMPORTANT EXAMPLE, THE MANAGEMENT
OF HAZARDOUS WASTES- UNDER PRESENT LEGISLATION, THE FEDERAL GOVERNMENT HAS A
DIRECT MANDATE IN THREE AREAS ONLY, AND THAT MANDATE COVERS ONLY A PORTION OF
POSSIBLE REGULATORY ACTIVITIES: |

1. IT HAS RESPONSIBILITY FOR THE INTERNATIONAL AND INTER™PROVINCIAL

- MOVEMENT OF HAZARDOUS WASTES UNDER THE AUTHORITY OF THE

TRANSPORTATION OF DANGERoUs Goobs AcT. (THIS ACT IS PRIMARILY



NOW THIS MIGHT SOUND LIKE QUITE A FORMIDABLE BUREAUCRACY, ONE WHOSE
INITIALS COULD BE REDUCED TO A SATISFYINGLY IMPENETRABLE AND INDECIPKERABLE
ALPHABET SOUP- BUT I WOULD LIKE TO RETURN TO THE POINT | MADE EARLIER:
ENVIRONMENT CANADA’S ENFORCEMENT RESPONSIBILITIES FALL UNDER THE MANDATE OF ONLY
FIVE ACTS, AND OUR DUTIES IN SUCH AREAS AS WASTE MANAGEMENT AND THE CARRYING OUT
OF ENVIRONMENTAL ASSESSMENTS UNDER THE ENVIRONMENTAL ASSESSMENT AND REVIEW

PROCESS ARE STRICTLY LIMITED TO JURISDICTIONS UNDER FEDERAL CONTROL-

So [ THINK IT IS A BIT UNFAIR FOR PEOPLE TO TALK OF STRANGLING RED
TAPE, OR EXCESSIVE FEDERAL REGULATION, WHEN IT IS SURPRISING HOW LIMITED OUR
MANDATE REALLY IS, AND JUST HOW MUCH AUTHORITY FOR THE ENVIRONMENT LIES WITH THE
PROVINCES. WHILE OUR COOPERATION WITH THE PROVINCIAL GOVERNMENTS:HAS BEEN
EXCELLENT, AND THERE ARE MANY PROGRAMS AND AREAS OF ASSISTANCE THAT [ MIGHT
MENTION, IT CAN HARDLY BE SAID THAT ENVIROMMENT CANADA HAS EITHER THE MANDATE OR
THE POWERS TO CARRY QOUT A STRICT AND UNIFIED PROGRAM OF ENVINONMENTAL REGULATION

ACROSS CANADA.

I DON'T MEAN TO IMPLY THAT WE SHOULD INSTANTLY BE GIVEN SUCH A
MANDATE EITHER- | WOULD LIKE TO DISPELL ANY NOTION THAT I ADVOCATE THE
COLLECTION OR CONSOLIDATION OF THE VARIOUS FEDERAL INSTRUMENTS FOR ENVIRONMENTAL
PROTECTION UNDER THE ENVIRONMENT CANADA ROOF; EMPHATICALLY NOT! ENVIRONMENT
CANADA HAS AN “ADVOCACY” MANDATE WHICH CAN AND MUST ENSURE THAT THE FEDERAL
GOVERNMENT GIVES ATTENTION TO THE PRESERVATION OF ENVIRONMENTAL.QUALITY IN ITS
POLICIES, PROGRAMS AND DECISION- IN THE SAME WAY, WHEN AN ENIVRONMENTAL QUALITY
ISSUE IS UNDER PROVINCIAL JURISDICTION WE WILL ADVOCATE; PROBABLY EVEN PROD AND

CAJOLE, THE PROVINCE INTO PROPERLY FULFILLING ITS RESPONSIBILITES FOR




MAINTAINING ENVIRONMENTAL QUALITY.

I HAVE GIVEN THIS VERY BRIEF SKETCH OF OUR REGULATORY RESPONSIBILITIES
TO ILLUSTRATE A PARADOX: NO MATTER WHAT REGULATIONS ARE ACTUALLY ON THE BOOKS,
ENVIRONMENT CANADA IS CAUGHT IN A BIND=~SOME VERY LOUD VOICES WILL COMPLAIN OF
OVER™REGULATION, AND OTHERS WILL BE BOUND TO SAY THAT PRESENT REGULATIONS DON'T

GO NEARLY FAR ENOUGH-

WE ARE ESPECIALLY SENSITIVE TO THE COMMENTS AND CRITICISMS OF
INTERESTED PARTIES FROM ALL SECTORS OF SOCIETY NOWADAYS, SINCE BOTH
ENVIRONMENTAL REGULATIONS AND THE WAY IN WHICH THEY ARE FORMULATED ARE IN A

STATE OF FLUX. THIS IS QUITE NATURAL, BECAUSE THE VERY WAY IN WHICH CANADIAN

E SOCIETY SEES ITSELF AS EXISTING IN THE ENVIRONMENT IS ALSO CHANGING, ALCNG WITH

OUR KNOWLEDGE AND UNDERSTANDING OF THE ECOSYSTEM. 1HE ENVIRONMENTAL ISSUES
WHICH CONFRONT US NOW ARE SUBSTANTIALLY MORE COMPLEX, AND AT THE SAME TIME MORE

SUBTLE, THAN THE PROBLEMS WHICH WERE FACED IN THE SIXTIES AND SEVENTIES.

IN THOSE DAYS, WE BEGAN TO COPE WITH WHAT MIGHT BE CALLED “GROSS AND
OBVIOUS” SOURCES OF POLLUTION==CHIMNIES BELCHiNG BLACK SMOKE, UNTREATED
MUNICIPAL SEWAGE AND THE ACCELERATED EUTROPHICATION OF SOME OF THE GREAT LAKES,
INDUSTRIAL PLANTS USING OUR WATER RESOURCES TO DISCHA§GE UNTREATED OR
UNDERTREATED EFFLUENT. OUR FIRST EFFORTS OF NECESSITY HAD TO BE DIRECTED TOWARD.
PROBLEMS SUCH AS THESE, WHICH WERE SEVERE IN NATURE AND WIDESPREAD IN SCOPE, BUT

WHOSE SOLUTIONS WERE NONETHELESS RELATIVELY STRAIGHTFORWARD-

Now THE SHIFT IS AWAY FROM THE “SIMPLE” DAYS OF SINGLE-SUBSTANCE,



SINGLE™MEDIA CONCERNS; PROBLEMS OF A MULTITSUBSTANCE MULTI™MEDIA NATURE ARE
MUCH MORE COMPLEX. WE ARE FACED WITH MORE SUBTLE AND INSIDIOUS POLLUTION
PROBLEMS- (FTEN, MUCH EFFORT HAS TO BE EXPENDED [N THE ASSESSMENT OF WHETHER A
GIVEN SUBSTANCE EVEN PRESENTS A HIGHHAZARD DANGER- IN MANY AREAS, THE STATE OF
OUR KNOWLEDGE IS SUCH THAT THIS MUST BE DONE AT THE QOST OF GREAT TIME AND
EXPENSE, BEFORE WE CAN EVEN BEGIN TO TAKE MEASURES TO COPE WITH A PROBLEM- IN
THE CASE OF DIOXINS, IT HAS BEEN DECIDED THAT THEY PRESENT A CLEAR ENOUGH
DANGER, IF IMPROPERLY HANDLED, THAT WE ARE PROPOSING TO TAKE PRUDENT CONfROL

ACTIONS WITHOUT WAITING TO CARRY OUT FURTHER MASSIVE AND EXPENSIVE TESTS-

THE CASE OF DIOXIN PROVIDES A GOOD EXAMPLE OF THE PRINCIPLES OF
"ACCEPTABLE RISK”. THE SUBSTANCE IS SIMPLY SO TOXIC THAT THE RISKS ASSOCIATED
WITH IT POSE TOO GREAT A THREAT TO SOCIETY FOR IT TO CONTINUE AS AN UNCONTROLLED
SUBSTANCE, EVEN THOUGH FURTHER TESTS COULD STILL BE CARRIED ouT- OFTEN, IN THE
PUBLIC'S PERCEPTION, ANY RISK IS UNACCEPTABLE- YET RISKS ARE INEVITABLE, SINCE
THE ATTAINMENT OF ZERO RISK, OR ZERO POLLUTION IS, FOR PRACTICAL PURPOSES,
UNATTAINABLE. THERE ARE NO “SAFE” LEVELS OF POLLUTION; THERE ARE, RATHER,
ACCEPTABLE LEVELS OF RISK, THE DETERMINATION OF WHICH ENTAILS SOCIAL, ECONOMIC
AND ENVIRONMENTAL TRADE-OFFS- THIS IS ONE REASON WHY THE Socio-Economic IMPACT
ANALYSIS CAN BE SUCH A VALUABLE TOOL- WHEN SEIAS ARE USED TO ASSESS A PROPOSED
REGULATION, THE RESULTS MUST BE MADE PUBLIC PRIOR TO PROMULGATION, SO THAT
SOCIETY CAN HAVE THE OPPORTUNITY TO WEIGH THE COSTS AND BENEFITS OF REGULATION
AGAINST THE PROSPECTS OF NON-REGULATION. IF A GOOD REGULATION IS ONE THAT IS
ACCEPTED BY SOCIETY AS NEEDED AND WORTH THE COSTS OF ENFORCEMENT THEN THE SENSE
OF NEED AND WORTH SHOULD BE EXAMINED FROM ALL PERSPECTIVES, NOT JUST THE

ECONOMIC ONE. THE SEIA FORMULA IS A USEFUL ONE. IT IS ONE WHICH | ENDORSE AS




BRINGING MORE DISCIPLINE INTO THE PROCESS WHEREBY SOCIETY MARSHALS ITS EVIDENCE

AND MAKES ITS DECISION-

THE SITUATION IS COMPLICATED BEYOND THE NECESSITY OF ACTING ON THE
BASIS OF RISK, WHICH IS OFTEN INTANGIBLE AND UNKNOWABLE. [HE MENACE OF TOXIC
CHEMICALS DEMANDS IMMEDIATE ACTION, YET SOCIETY DOES NOT SEEM WILLING TO GIVE UP
ITS MODERN LIFESTYLE, WHICH WOULD BE IMPOSSIBLE WITHOUT CHEMICALS- HNoR DO WE
SEEM QUITE READY AS YET TO ASSUME THE RESPONSIBILITIES AND COSTS OF THE MEASURES
WHICH.MUST BE TAKEN IN THE TOXICS FIELD FOR PROTECTION, PRESERVATION AND

CLEANUP -

As WE ALL KNOW, THE PROBLEMS ARE ENORMOUS, AND ENORMOUSLY PRESSING-
Over 60,000 CHEMICALS ARE IN COMMON USE, AND A HIGH PERCENTAGE OF THEM ARE
TOXIC- WE PRODUCE OVER ONE MILLION TONS OF CHEMICAL WASTE ANNUALLY IN CANADA,
AND IT HAS BEEN ESTIMATED THAT 8b5Z OF IT IS DISPOSED OF IN AN UNSATISFACTORY
MANNER. [N THE PROVINCE OF ONTARIO ALONE, A HazarDous WASTES INVENTORY ProGram

HAS IDENTIFIED OVER 17 MILLION POUNDS ofF PCBs AWAITING DISPOSAL-

Now THERE ARE WAYS OF SAFELY DISPOSING OR INCINERATING SUCH
SUBSTANCES, AND IT IS IMPERATIVE THAT WE DO SO- HOWEVER, CHEMOPHOBIA, PUBLIC
cynicisM AND THE NoT-IN-My-Backyarp (NIMBY) SYNDROME ARE ALL QUITE PERVASIVE
THESE DAYS. WHILE THE TOXICS PROBLEM IS QUITE CLEAR AND VERY URGENT, THE

SOLUTIONS TO IT ARE ANYTHING BUT STRAIGHTFORWARD. HNEW AND MORE EFFECTIVE
TECHNIQUES OF COMMUNICATING WITH THE PUBLIC WHOSE "BACKYARDS” ARE AFFECTED ARE
DESPERATELY NEEDED. FURTHER, THE TIMES OF ECONOMIC RETRENCHMENT IN WHICH WE

LIVE COMPLICATE THINGS EVEN MORE-



_ AND THE TOXICS DILEMMA IS BUT ONE ITEM ON THE ENVIRONMENTAL AGENDA FOR
THE EIGHTIES. ACID RAIN HAS BEEN WELL IDENTIFIED, AND THE SUBJECT OF A GREAT
DEAL OF STUDY, YET THE PROBLEM IS MULTI-FACETED. [TS SOLUTION, WHICH WE ARE ALL
LONGING FOR, WILL NOT BE FOUND IN A SINGLE QUARTER. LIKEWISE, AS OUR POPULATION
GROWS AND OUR SOCIETY CONTINUES OR INCREASES ITS DEMANDS FOR ENERGY, RAW
MATERIALS AND LIVING SPACE, OUR SEARCH FOR RESOURCES WILL INTENSIFY. ARCTIC AND
OFF~SHORE DEVELOPMENT, MANAGEMENT OF OUR WATER SUPPLIES, INSURING THE CONTINUED
PRODUCTIVITY OF OUR FOREST RESOURCES, CONTINUED MONITORING OF OUR NUCLEAR
ACTIVITIES, = ALL THESE DUTIES MUST BE PERFORMED WITH INCREASING SOPHISTICATION.
JUST AS THE GOOD CRAFTSMAN CHOOSES THE PROPER TOOL FOR THE TASK AT HAND,
CANADIAN SOCIETY MUST DEVELOP THE PRECISE REGULATORY INSTRUMENTS THAT WILL
ENABLE IT TO COPE WITH THE ENVIRONMENTAL CHALLENGES OF THE FUTURE- THESEVNEW
REGULATORY TOOLS WILL BE AS SOPHISTICATED AS THE PROBLEMS THEY WILL BE DESIGNED

FOR, AND THEY WILL UNDOUBTEDLY HAVE TO BE RE-FORGED AND SHARPENED THROUGH USE-.

THE NECESSITY BOTH FOR FORMULATING SUCH REGULATIONS AND FOR INSURING
MAXIMUM PUBLIC INPUT FROM ALL SECTORS OF SOCIETY IN THE PROCESS OF THEIR
FORMULATION HAS BEEN RECOGNIZE}S FOR QUITE SoME TIME- IN JuLy oF 1978, THE PrRIME
MINISTER ASKED THE Economic CounciL oF CANADA TO DEVELOP GUIDELINES WHICH
GOVERNMENTS, BOTH FEDERAL AND PROVINCIAL, COULD USE TO DETERMINE WHAT PRACTICAL
CHANGES IN PUBLIC POLICY MIGHT BE UNDERTAKEN TO IMPROVE GOVERNMENT REGULATION,
AND WHAT AREAS OF REGULATICY MIGHT BE LIKELY TO HAVE A SIGNIFICANT ECONOMIC
IMPACT. THE COUNCIL'S INTRIM REPORT, PRODUCED IN NoveMBER, 1979, wAS TITLED
“RESPONSIBLE REGULATION” AND IT IDENTIFIED SEVERAL SHORTCOMINGS IN THE

FORMULATION OF NEW REGULATIONS-
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THESE INCLUDED:

== INADEQUATE NOTICE OF NEW REGULATORY INITIATIVES TO
INTERESTED PERSONS-
== INADEQUATE CONSULTATION WITH INTERESTED PERSONS DURING THE
DEVELOPMENT OF PROPOSALS FOR NEW REGULATIONS.
== INADEQUATE PUBLIC ACCESS TO INFORMATION REGARDING THE REGULATORY
ACTIVITIES OF GOVERNMENTS.
== UNEQUAL OPPORTUNITIES FOR PARTICIPATION IN DECISIONS CONCERNING NEW
REGULATIONS AND EXISTING REGULATORY PROGRAMS BY THOSE WHO HAVE AN
INTEREST IN THEM-
THE REPORT ALSO URGED GOVERNMENT DEPARTMENTS AND AGENCIES “TO CONTINUE AND, WHEN
APPROPRIATE, EXPAND THEIR INFORMAL PROCEDURES FOR CONSULTATION WITH INDIVIDUALS

AND GROUPS THAT MIGHT BE AFFECTED BY REGULATORY INTERVENTION.”

[ FIND THESE RECOMMENDATIONS COGENT AND TO THE POINT. INDEED, THEY
FORM A CORNERSTONE OF ENVIRONMENT CANADA’S NEW INFORMATION AND CONSULTATION
POLICY, AND WILL HAVE A SIGNIFICANT IMPACT ON THE WAY IN WHICH NEW REGULATORY

INSTRUMENTS WILL BE DEVELOPED-

IN THE PAST, AND UNTIL QUITE RECENTLY, ADMINISTRATIVE POLICIES AND
PROCEDURES FORMULATED BY DEPARTMENTS HAVE NOT BEEN SUBJECT TO PUBLIC SCRUTINY-
PERHAPS THE RATIONAL FOR THIS WAS A PERCEIVED NECESSITY FOR BUREAUCRATS AND
ADMINISTRATORS TO GO ABOUT THEIR WORK UNHINDERED. AN UNFORTUNATE CONSEQUENCE WAS
THAT REGULATORY DECISION MAKING THROUGHOUT THE GOVEQNMENT HAS OFTEN LEGITIMATELY

BEEN THOUGHT OF AS REMOTE AND SECRETIVE. IN THE ENVIRONMENTAL FIELD, HOWEVER,
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THE INDUSTRY OR GROUP TO BE REGULATED HAS HAD SIGNIFICANT OPPORTUNITY TO
UNDERSTAND AND INFLUENCE THE INTERNAL DEPARTMENTAL REGULATORY DECISION"MAKING
PROCESS. [HIS WAS MADE POSSIBLE BY INDUSTRY PARTICIPATION IN THE PROCESS AT THE

INVITATION OF EPS ofFFicIALS-

THIS SELECTIVE INVOLVEMENT BY INDUSTRY HAS BEEN JUSTIFIED ON TWO
GROUNDS: FIRST, IN ORDER TO ASCERTAIN THE NATURE AND EXTENT OF A GIVEN THREAT
TO HUMAN HEALTH OR THE ENVIRONMENT IT IS ESSENTIAL TO OBTAIN INFORMATION WHICH
ONLY A GIVEN INDUSTRY ITSELF POSESSES; SECOND, INDUSTRY COOPERATION IS
NECESSARY TO ENSURE THAT THE CONTROL MEASURES DEVELOPED ARE OPERATIONALLY
FEASIBLE AND CAN ACfUALLY BE PUT IN PLACE. THIS CONSULTATIVE APPROACH TO

REGULATION HAS BEEN CALLED THE GOVERNMENT-INDUSTRY TASK FORCE APPROACH-

ONE OF ITS GIVENS IS THAT GOVERNMENT MUST PLAY A DUAL ROLE IN THE
PROCESS, AS BOTH REPRESENTATIVE OF THE PUBLIC AND MEDIATOR BETWEEN THE PUBLIC
AND INDUSTRY. PERHAPS IT WOULD BE MORE ACCURATE TO SAY TRIPLE OR EVEN QUADRUPLE
ROLE, SINCE GOVERNMENT DECIDES WHAT THE REGULATORY POLICY ULTIMATELY WILL BE,

AND IS ALSO CHARGED WITH ENFORCEMENT-

THE Task FORCE APPROACH WAS FOUND TO HAVE ITS INADEQUACIES,
PARTICULARLY IN THE AREA OF PUBLIC PARTICIPATION. ONE OF THE PRINCIPAL
RECOMMENDATIONS OF THE DEcEMBER, 1980, REPORT OF THE SPECIAL House CoMMITTEE on
REGULATORY REFORM WAS THAT "“PUBLIC INTEREST GROUP PARTICIPATION IN THE FEDERAL
REGULATORY PROCESS BE ENCOURAGED, AND SUPPORTED BY HIGHER LEVELS OF FINANCIAL -
ASSISTANCE-” TODAY A CONSENSUS HAS EMERGED ON THE DESIRABILITY OF GREATER

PUBLIC INVOLVEMENT IN GOVERNMENT DECISION MAKING GENERALLY. THE DEPARTMENT oF
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THE ENVIRONMENT AND THE ENVIRONMENTAL PROTECTION SERVICE HAVE RESPONDED BY
DEVELOPING INITIATIVES IN THE AREAS OF PUBLIC ACCESS TO INFORMATION AND EPS

REGULATION MAKING-

As THE ocTOBER, 1981, DEPARTMENTAL POLICY STATEMENT “PoLicy For PusLIc
CONSULTATION AND INFORMATION AVAILABILITY” MAKES CLEAR, THE MINISTER -OF THE
ENVIRONMENT ACTIVELY ENCOURAGES PUBLIC DERATE ON ENVIROMMENTAL ISSUES, AND
STRONGLY SUPPORTS PUBLIC INVOLVEMENT IN ENVIRONMENTAL PROTECTION. THE
DEPARTMENT'S POLICY ON PUBLIC CONSULTATION HAS FOUR COMPONENTS INTENDED TO
ACHIEVE THIS RESULT:
1. ANNUAL FORUMS WILL BE ARRANGED FOR THE EXCHANGE OF INFORMATION
BETWEEN THE PUBLIC AND SENIOR DEPARTMENTAL OFFICIALS-

2. THERE WILL BE CONSULTATIONS WITH THE PUBLIC AT THREE CRITICAL
STAGES IN THE DEVELOPMENT OF NEW REGULATIONS-

3. INFORMATION IN A BROAD RANGE OF CATEGORIES WILL BE DISSEMINATED OR
MADE AVAILABLE UPON REQUEST-

4. THE DEPARTMENT WILL CONTRIBUTE TO THE TRANSPORTATION EXPENSES OF
MEMBERS OF PUBLIC INTEREST GROUPS IN ORDER TO FACILITATE

ATTENDANCE AT DESIGNATED MEETINGS-

THUS, ALL SIGNIFICANT NEW REGULATIONS WILL BE SUBJECT TO AN
EXPLICIT PROCEDURE THAT WILL ALLOW FOR PUBLIC COMMENT AT ALL STAGES OF THEIR
DEVELOPMENT. WE AT ENVIRONMENT CANADA HOPE THAT THESE MEASURES WILL ENSURE
A GENUINE PLURALISM IN THE DEVELOPMENT OF NEW REGULATIONS, BY GUARANTEEING A
RELTANCE ON PUBLIC INPUT DURING POLICY GENERATION, AND BY FOSTERING THE OPEN

EXCHANGE OF VIEWS AND PUBLIC ACCESS TO INFORMATION. [ WouLD LIKE TO ADD THAT I
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THINK ENVIRONMENT CANADA HAS ALREADY ESTABLISHED SOME NEW GROUND IN THIS AREA
THROUGH ITS HISTORY OF PUBLIC CONSULTATION AND ITS POLICY OF MAKING INFORMATION
AVAILABLE, AS WELL AS ITS LONG RECORD OF COOPERATING WITH AND EVEN SUPPORTING
SUCH PUBLIC INTEREST GROUPS AS PoLLUTION ProBE, OPERATION CLEAN-NIAGARA, THE
PuBLIc INTEREST ADvocAcy CENTRE, AND EVEN THE CANADIAN ENVIRONMENTAL LAW

RESEARCH FOUNDATION, TO NAME A FEW.

NEW AND BETTER REGULATIONS TO ENABLE US TO DEAL WITH THE ENVIRONMENTAL

PROBLEMS OF THE EIGHTIES ARE ON THE WAY, AND WHILE THEY ARE ABSOLUTELY
NECESSARY, AND WILL BE DEVELOPED IN THE MOST OPEN WAY POSSIBLE, THEY ARE NOT OF
THEMSELVES THE COMPLETE ANSWER TO ALL OF THE ENVIRONMENTAL PROBLEMS THAT FACE
Us- EVEN IF THE STRICTEST OF ENVIRONMENTAL REGULATIONS WERE TO GO INTO EFFECT
TOMORROW, SO THAT ALL CONTAMINANT DISCHARGE WERE TO CEASE FORTHWITH, WE WOULD
STILL NEED TO BUILD TREATMENT AND DISPOSAL FACILITIES TO HANDLE THE QAST AMOUNTS
OF WASTES THAT HAVE ALREADY ACCUMULATED. THIS IS ONE REASON WHY EVERYTHING
POSSIBLE MUST BE DONE TO REDUCE CYNICISM, AND ENSURE COOPERATION AMONG ALL
SEGMENTS OF SOCIETY- SEEN IN THIS LIGHT, THE TASK OF REFORMING THE REGULATORY
PROCESS AND DEVELOPING NEW REGULATIONS HAS THREE PARTS: THERE IS THE PROBLEM OF
ENCOURAGING PUBLIC COMMENT AND OVERCOMING THE NIMBYATTITUDE, THE PROBLEM OF
'DRAFTING REGULATIONS ON A SOUND BASIS OF KNOWLEDGE, AND THE PROBLEM OF SECURING

INDUSTRY CONFIDENCE, COOPERATION AND INVOLVEMENT.-

NONETHELESS, DESPITE ALL THE DIFFICULTIES, WE MUST PROCEED, AND THIS
IS WHAT ENVIRONMENT CANADA IS TRYING TO DO- [N THE FIELD OF TOXICS, TO CHOOSE
AN AREA THAT IS PROMINENT IN EVERYONE'S MIND, PROVISIONS FOR THE CRADLE~TO-GRAVE

TRACKING OF DANGEROUS CHEMICALS, THE “CHEMICAL PASSPORT” OR BIRTH CERTIFICATE
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FOR NEWLY DEVELOPED CHEMICALS, AND CLOSE COMPLIANCE WITH THE OECD ToxIics PRoGRaM
ARE A FEW OF THE INITIATIVES THAT MIGHT BE LOOKED FOR. IN THE WASTE MANAGEMENT
AREA, A TIGHT REGULATORY PROGRAM MIGHT WELL ENCOURAGE RECYCLING AND REUSE AS THE
LOWEST COST—CONTROL OPTION. [HIS WILL UNDOUBTEDLY LEAD TO NEW AND INGENIOUS
METHODS OF MANAGING WASTES- HOWEVER, HUMAN INGENUITY ALONE, WITHOUT PROPER
REGULATORY PROCEDURES, IS A LIMITED SOLUTION=-=JUST CONSIDER THE DIFFICULTIES OUR

SOCIETY HAS GOTTEN INTO AS A RESULT OF A LACK OF REGULATIONS!

INDUSTRY MUST BE CONVINCED THAT, IN THE WORDS OF Ray ROBINSON, FORMER
Ass1sTaNT DepuTy MinisTER, EPS, "EFFECTIVELY DEVELOPED AND BROADLY SUPPORTED
REGULATORY INSTRUMENTS ARE INDUSTRY'S BEST GUARANTEE OF THE STABLE SOCIAL AND
ﬁOLITICAL SETTING NEEDED FOR PROSPEROUS ECONOMIC ACTIVITY”. IF REGULATORY
PROCEDURES ARE MANAGED THROUGH A PROCESS THAT INVOLVES ADVANCE NOTICE, PRIOR
ASSESSMENT AND PERIODIC REEVALUATION, AS HAS BEEN SUGGESTED, IMPACT ON INDUSTRY

CAN BE MINIMIZED-.

THE PUBLIC“INDUSTRY AS WELL AS CITIZENST™TMUST BE KEPT UP TO DATE ON
THE STATUS OF REGULATORY DEVELOPMENTS AS THEY PROCEED, AND MUST BE GIVEN THE
OPPORTUNITY TO INFLUENCE THAT PROCESS- [HE SEARCH FOR THE BEST METHOD OF
SOLICITING INPUT IS FAR FROM OVER- | WOULD PLEAD FOR YOUR PATIENCE AND
UNDERSTANDING WHILE THE PROCESS IS BEING FORMULATED AND WHILE ALL PARTIES LEARN

HOW BEST TO USE IT-

WHEN ENVIRONMENT CANADA WAS DEVELOPING NEW REGULATIONS FOR PCBs UNDER
THE ENVIRONMENTAL CONTAMINANTS ACT, THE PROPOSED REGULATIONS WERE SENT OUT,

ALONG WITH A COVERING LETTER REQUESTING COMMENTS, TO 122 AGENCIES. [HESE
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INCLUDED THE PROVINCES, ENVIRONMENTAL GROUPS, INDUSTRY ASSOCIATIONS, ETC- OnLY
NINE REPLIES WERE RECE