Beptenber 8, 19281

+

The Honourable Mark MacCGuigan

Secretary of state for
Brternal Affairs

Lester B. Peavson Bullding

125 Susmex Drive -

Ottawa, Ontario

KlA 062

Dear My, MacGuigan:

Res U8B v. Hobker Chemiecals and Plastics Corp. et al
" Hyde Park Landfill - o

The Canadian Environmental Law Association represents Pollution Probe and
Operation Clean-Niagara in regard to the above-noted matter. On May 29,
1981, our elients weve granted amleus curise status in U.8. Federal District
Court in Buffale to file a brief responding to the proposed settlement
agreement for the Hyde Park Landfill. The agreement was signed on Januvary
21, 1981 between Hooker Chemicals and Plastics Corp., U.S. Environmental
Protection BRgency and the State of New York, the parties in.this case.

Cur brief, filed jointly with the Feumenical Task Foree of the Wliagara
Frontier, represented by attorney Barbara Morrison, on June 30, 1981,
concluded that the proposed settlement agreement would not prevent the
continued migration of highly toxic chemical leachate to the Wiagara
River and ILake Ontario. Our expert consultants also believe that the pro-
posed remadial technelogy is based on wrong assumptions of the hydrogeo-
logical getiting of the site and that excavation of the contaminated goll
and chemical wastes is the only viable option. We therefore urged the
Judge to either disapprove; the agreement or hold a fact finding hearing to
ascexrtain the validity of the representations of the parties.

Subsequent to the f£iling of our brief, Judge Curtin ordered the parties to
respond to the concerns raised in ouxr brief. The parties f£iled three
separate and often contradictory responsges in whiech U.S. EPA and New York
state said that excavation could be part of a remedlal strategy, while
Hooker said that they would have never entered into the. agreement 1f it
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dealt with possible excavation of the wastes.. The Judge on August 7, 1981,
in a precedent smetting decision, ordered a fact finding hearing to take
place starting September 9, 1981. We will be given an opportunity to present
teatimony and cross-examine experts on a detalled set of specific questions
regarding the preoposed agreemsnt.

We are concerned about the role that External Affalrs, is playing in regard
to this case and the situation generally regarding the pollution of the
Niagara River firom Hooker landfilling activities.  (Hyde Park is the first
of 4 lawsuyits launched by U.S. EPA in 1979 to be .settled - "S" Avea, Love
Canal and 102nd Street Dump are to follow.)

While mnvironment Canada has baen extremely eé@pgraﬁive in providing technical
assistance to usg, they have stated thit they cannot directly intervene in

K any of the Hooker cases and can only proceed through “diplomatic channels®.

We understand that in addition to a number of diplomatiec notes sent bstween
the U.8. State Department and your department, there has been a mesting heid
during July in Washington to discuss the proposed gettlement.agreement. It

is cur understanding that the U.5., at that time, tried to reassure the
Canadian government that the settlement agresment was wide open for the imple~
mentation of any remedial technology, including excavation, if it was found

to be appropriate. Of course, it now appears that the parties do not even
agree amongst themselves as to whether excavation is contemplated in their
agreement.

We met with Environment Canada to review the . contradictionsin the U.S. EPA,
New York State and Hooker's responses to our amicus brief and suggested that
Canada ask for clarification by U.S. EPA of various representations it

- had made to the Canadian government. In & subsequent meeting, with Environment
Canada, we were told that External Affairs would not ask any questions of
elarification,

We strongly believe that the remedial strategies agreed upon for the four
Hooker landfill sites will affaect the drinking. water. of approximately

4 million Cmmadiang for many years into the future. It ig obvious that
the forum in which these agreements will get hammeyed out will be the U, S.
courts and not through diplomatic channels. , .

In order that the Canadian public interest be protected o the fullest, we
feel that the government should take a more active role in these settlement
agreements. We cannot blindly accept the "good. falth" representations on the
part of the U.8. environmental agencies, but must critically evaluate what is
specifically provided for in these agreements.

We therefore feel that it would be beneficial to all concerned if Anne
Woxdsworth of Probe and myself could meet with you to diseuss the implications
of these settlements and the Canadian Government®s role in this matter.
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Due to our limited budgets, we would appreciate it if this meeting could
take place in Toronto or if arrangements could be made for us to come to
Ottava, if necessary. ,

Thank you for your consideration of the issues raised in.this letter. .
Yours truly,

CANADIAN ENVIRONMENTAL LAV ASSOCTATION

Toby Vigod
Coungel

TV/afc
ec. Honourable John Roberts
Minister of the Environment
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