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July 12, 1979

Mg, Sally Leppard
Leppard and Assoclates
208 Bloor Street West
Sulté 805
¢ Toronto, Ontario

M58 478

© Dear Sally:

I have had an opportunity to briefly review the proposed new Pilts and

. Quarries Conitrol Act. T have a few preliminary comments and would

. ~appreciate the opportunity to discuss the pogition FAS arvives at and

how we might get together to do everything we can to improve the legislation.

Most importantly, it appears to me that the Ministry has either sbandoned
or disgulsed its intentlon to ilwmpose aggregate quotas on muniecipalities
and force them to allow aggregate extraction. It would seem to me important
to ascertalin whether the Ministry has abandoned this intention or intends
to dwmplement this policy through regulations, which, of course are not
subject to scrutiny by the Legislature. The Act appears to confer on the
Ministry the power to do this, This is the power in section 62 of the
Cabinet to make regulations (a) respecting the management of the aggregate
and Crown aggregate resources of Ontario. Of course, the Ontario Municipal
Board has an obligation to follow provinecial policy and 1f the province
adopts this 28 a poliecy, this dis another way that 1t can forece municipalities
to comply without golng through the Legislature., One solution, and one
which we advocate forivirtually all Ontario legislation, is that apy
proposed regulations be published in the Ontario Gazette and notice glven
to the public of a vight to make submigeion to the Minister and that
the regulations do not come into effect for 60 days after publication in
the Gazette. This kind of provision has proven very effective in stopping
goverment . . indugtry from colluding in the past In the United States
and under the Canadian federal Clean Alr Act.

_ (,61’&
In general, my /concernsare the same oneSusually expressed by,Ontario
government legislation: too.much govermment discretion, broad powers
conferred upon govermment without concomitant duties, the legislation bedng
a mere skeleton to be fleshed out by regulations not subject to legislative
gerutiny, too 1ittle prlic participation, and too little attention to
environmental eoncerns.
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Section 8, I do not undevstand why there is no mentlon of grades as there
is in the fommer Act. Moreover, I do not understand why an applicant

for a Class B license should provide less information than an

applicant for a Class A license. It would seem to me for example that
regardless of the amount to bhe excavated yearly there is nothing to prevent
an applicant for a Class B license from digging as deeply into the ground
as an applicant for a Class A license, and therefore 1f it is relevant to
know the watertable, the location of water wells, and the maximum of
excavation, and whether it is intedded to excavate below the water table
for a Class A applicant, why is this information not relevant with respect
to a Class B applicant.

It would seem to me that the potential for pollution and other forms of
envirommental degradation can be just as great with regard to & Class B
application as a Class A application, and therefore I cannot see why
subsection (3) shouldnot apply equally to a Class B applicant.

Sectlony,9. This section requires the applicant for a Clags A license to
provide information describing the locatlon and slze of existing and
proposed stockpiles of aggregate, topsoil and subsoil, as well as other
natters. Flrst, I cannot see any good reason why an applicant for a Clasg B
license should not have to provide the same information. Moreover, although
there is an obligation to deseribe the size of stockpiles of topsoil

and subsoil nowhere in the Act can I find any obligation to stockpile
topsoil and subsoil., While loss of topsoll is not at present a serious
problem in Ontario, 1t is potentlally a problem and it would appear to

me that there should be an explicit obligation on all operatoxs of pits

and quarries to stockpile topsoll and possibly also subsoil in some

clreums tances .,

Section 11 represenits a very serious erosion of provinclal respounsibility
for environmental protection. Formerly, the Act provided that the

Minister in considering an application for a llcense had to have regard

to the preservation of the character of the enviromment and the availability
of natural enviromment for the enjoyment of the public. No longer does

the Minister have any obligation to take into account any significant
natural features of or arvound the slte or any aspect of the natural
enviromment.,

Nor does the Minister have to take into account the financial responsibility
of the operator beyond whatever funds are provided for from the regulations.
The public should have the right to bring to the attention of the Minister
and the Minister should have the duty to consider any evidence that the
operator is financially incapable of carrying out hls obligations, It is
very well to say that a license can always be taken away, but in practice

it is next to impossible to take away a license once it has been given,

Section 12, The provisions for public participation in the licensing
procese continue to be inadequate. Formerly, the Act required an applicant
to give public notice of his application by putting an adeertisement in
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two successive issues of at least one dally or weekly newspaper having
general circulation in the area. However, there was no requirement that
neighbouring residents or Others affected by the proposal be notified
directly (for example, by mail), There is still the requirement to
advertise, but there is still no requirement to notify intevested or
affected members of the public directly.

The right to file a written objection with the Minister for hils consideration
has been broadened. Formerly, only th%Imunicipal council, a public
authority having an interest (such as the jocal conservation authority),

or a person "'directly affected" by the isguance of a licence had the right

to write to the: Minister. This was a verv limited’class, The Minister
would have been entitled to refuse to receive: yirtually any objection

made by an individual citizen unless that citizen could show a potential
economic - - or a direct effect on his property. In practice, however

the Minister did not 1limit the scope of objections, or :Iefuseiy yeceive
objections on the basls that the objector did not have a sufficlent intevrest,

Under the proposed amendments, any person, including any municipality, has
an absolute right to submit a written objection,

More importantly, however, the right to a hearing before the Ontario
Municipal Board has not been substantially broadened, and may even be
curtailed under the new legislation. Under the old Act, anyone directly
affected could also require an OMB hearing. Those who could fulfill the
requirement of being directly affected were a rathet narrow class, but at
least the decision as to whether someone was divectly affected would be
made by someone other thayn the same Minister who was responsible for
reviewing the recommendatYons of the OMB 1f a hearing were held., Under
the proposed legislation, anyone with a sufficiently substantial interest
to warrant a hearing is entitled to one; however, it is up to the Minlster
to decide such an interest. Thus, the Minister has wide sweeping

powers to decide whether a hearing will be 'held at all and, if he does
allow a hearing, has no obligation to follow the recommendations of the
Board. There is virtually no opportunity for judicial review of the Minister's
decision not to recognize the interest of a neighbour of a proposed

sand or gravel operation and hies refusal to accede to the neighbour's
request for g hearing.

Section 14. I find it very strange that the licensee pays his license

fee at the end of his operating for the previous year, rather than in
advance for the coming y=ar. Surely an applicant who does not have the
financial resources Lo pay his license fee before he begins to operate

is not the kind of person .the public wants to operate a plt or quarry.
Moreover, what is there to stopthe operator from walking away from . .

site when it is completely mined out and falling to pay the license fee

for the final year of operation? There appears to be no provision for

the Ministry to withdraw any of the operator's money from hies rehebilitation
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securlty account, and apply it to this debt, Of course, the governmant
can sue, but wouldn't it be better ¢o have cash in hand?

Moreover, these license fees are Intended to serve three separate purposes:
to provide a fund to rehabilitate abandoned pits and quarries, to provide
revenue to the munlecipality, and to provide revenue to the provinecial
Treasury. This means that they must be substantial indeed to fulfill these
roles; however, without seeing the vegulations which will preseribe the

fee levels, it is impossible to know whether this legislation is worth

the paper it is written on,

Sectdon 17. This section is a great improvement upon the previous Ack.,
The Act stated that the Minister must rveview each licensed operation at
least onee & year. But ingpectione by Ministry staff have tended to

be perfunctory and less than tH%ough. Now, the Minister must inspect each
site and must review each site plan and the conditions of eachlicense

at leastonce. a” year, and must request the regional munlcipality or

county and the local municipality in which the pit or gquarry is located

to send him their comments on the operation every flve vears.

Sectiong 21-22, The lack of publie participstion in the decision-making
proecessg continues throughout the 1life of the operation. When the
Minister issues a license, no one has the right to appeal this decision,
and no one but the applicant has the right to appeal any terms and
conditions imposed on the license. On the othex hand, 1f the Minister
refuses to issue a license, refuses to counsent to the transfer of a
license, revokes a license, requires the operator to amend the site plan,
or later on adds a condlition to a license, the operator has a vight to

a hearing before the Ontario Municipal Board, but mneither the munieipality,
conservation authorlity, or any of his neighboura has the right to be a
party to the hearing.

The proposed Act containe welcome provisions to provide greater certainty
of more adequate rehabilitation of pits and quarries. The fund to ensure
rehabilitation of abandoned pite and quarries is a particularly valuable
innovation, provideddthat it contains sums sufficient to do the job. It

is impossible to know to what extent the provisions in sections 46--54 ,
providing for rehabilitation security payments by licenseeswill be adeguate
until the formula to be used in calculating thoge payments ig revealed

by the Govermment. The lack of rehabilitation has been one of the most
sexious problems with sand and gravel mining. In the past, operators left
the landscape scarred with worked out pits, steep-sided and often full of
water. They were ugly and dangerous, but the operators often did not drain,
grade or fill them unless there was money to be made by filling them with
garbage or selling them. A combination of relatively weak regulations made
under the Act, insufficlent detail in the site plans, and lackadaisical
enforcement weant that many pits were not properly rehabilitated despite
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the existence of the Act., The Ministry had acknowledged that the levels of
securlty to be deposited with the Ministry under the present Act have

been insufficient to cover the costs of a full rehsbilitation. Accordingly,
operators have chosen to forfeit the money deposited withthe Govermment

: rather than restore the site.

- Tougher site plan requirements combined with the Ministry's right to do

rehabilitation itself and sue to YECOVEF apy expenses in excess of what

it cap recover from the operator's rehabilitation security amccount seems
to ensure improvement.

Unfortunately, the two funds avallable for rehabilitation of pits, cannot

; be applied to compensate victime of pollution emanaiing from pits and

quarries. To some extent, 1f 1t 1s passed, Bill 24, Amendments to the
Environmental Protection Act, now before the Legislature Standing

;Committee on Resource Development may help the victims of sudden and

unexpected spills of contaminants, but they ave unlikely to provide

Eany relief from ongoing routine discharges. To be most effective, a fund
should also be available to cover the cost of cleaning up the damage

‘to neighbouring lands, restoring the enviromment on neighbouring lands,

jand compensating neighbours who are adversely affected by noise and dust

jwhich often emanates from pits and quarries.

i

fSection 57. Once agaln, the Ontario Govermment proposes to vemove the

'yvight of private prosecution which has existed at common law for eenturies

and is a baslc protection for the average clitizen against Ffavouritism,
corruption, or inactiormby govermment. It lg audacious of the Ministry
to purport to disallow any prosecution for an offence without consent
.0f the Minister given the criticism of the Ministry's failure to enforce

‘its plts and quarries legislation levelled by the Mineral Aggregate
+ Working Party in its report, upon which this legislatlon is based. It is
© even more astounding that the Government would take away this vight in

light of the implicit role conflict within the Ministry of Natural Regources,
which is responsible both for ensuring a steady supply of aggregates and ]
for protecting the enviromment during this process. Ministry has proven
totally incapable in the past of reconciling those conflicting mandates,

The Ministry has claimed that it has insufficient staff to inspect as
frequently as desireable, but is umwilling to encourage the public to
supplement its personnel. Given inadequate resources, and the unlikelihood
of any significant expansion of the civil service in the foreseeable
future, Ministry should welcome self-help by the public. Experlence has
shown that the right of private prosecution has not been asbused. Under

the Envisommental Protection Act, where private prosecutions are allowed,
there have been perhaps two private prosecutions a year by privaté citizens
and public interest groups. In every case of which we are aware, private
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actlion was taken only after a long history of govermment inaction. Most
private prosecutions have been taken by public and -municipal officials
rather than the 'meddlers" the Ministry of Natural Resources appears to
fear. It is important that the public be constantly vigilant to prevent
.the government from taklng away- rights they have had for centuries,

‘Sincerely,

CANADIAN.ENVIRONMENTAL LAW ASSOCIATION

John Swaigen
Ganeral Counsel

;“TSzafc
c.c, J. F. Castrilli
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